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PREFACE. 



This work is neoessarily supplemental to the Author's 
" Treatise on the Law of Highways," and he trusts 
that it will be as favourably received by those who 
are interested in the management of the highways in 
England. It has been arranged upon the plan of the 
principal work, in sections, so as to bring together the 
whole of the law upon each particular subject, in order 
that the reader may readily ascertain the steps required 
to be taken for the establishment of highway districts 
under the new Act, and the various duties and functions 
of Highway Boards and their officers. 

The new Highway Act is reprinted from the original 
text, and the Author has appended to the several sec- 
tions of it voluminous notes, elucidating them where they 
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appear to be obscure, and explaining them with reference 
to former enactments ; and he trusts that tfhe work will 
prove useful to those for whose use it has been designed. 

- 5, Elm Court, Temple, 

l8t Sefptember, 1862. 
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INTRODUCTION. 

Poll any practical purpose it is not necessary in this 
place to review the history of the several Bills which for 
some years past, and principally under the auspices of 
Sir George Comewall Lewis, Bart., whilst Secretary of 
State for the Home Department, have every session been 
brought before Parliament with a view to instituting a 
better system of managing the Highways in England, 
and afterwards withdrawn. It is su£Scient to say that 
the new Act for the better management of the Highways 
in England, which forms the subject of this work, is in 
the main similar to the South Wales Highway Act, and 
was introduced into Parliament in Pebruary, 1862, by 
Sir Q-eorge Q-rey, Bart., Principal Secretary of State, and 
Mr. George Clive, Under Secretary of State for the 
Home Department ; and that, after much opposition in 
the House of Commons, and having undergone consider- 
able amendment in Committee, it received the royal 
assent on the 29th July, 1862, twenty-seven years auer 
the passing of the General Highway Act, 5 & 6 Wm. IV. 
c. 50. 

The new Act, however, does not aflfect the General 
Highway Act, except in so far as concerns the appoint- 
ment of the official staff for the management of the 
highways in the districts in which it may be adopted, 
and the mode of managing the Highways in such dis* 
tricts. It is simply a graft upon the ola Highway Act, 
which it is hoped will in due time, and under proper and 
skilful management, bear fruit of greater exceUence than 
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has hitherto been borne by the main stem. Indeed, 
unless the Act should be adopted in the particular dis- 
trict, the Law of Highways will remain just as it before 
existed, with the addition of the provisions introduced 
in the 44th, 45th, and 46th sections, and perhaps the 
36th section, of the new Act. The author's " Treatise 
on the Law of Highways, Public Bridges, and Public 
Footpaths," is therefore still a work which it will be 
useful for those to consult who seek to acquire a full and 
clear knowledge of the Law of Highways in general, as 
the present work is only supplemental to it, and in no 
way supersedes it. 

Having made these preliminary remarks, the mode of 
procedure under the new Act will now be described upon 
the plan adopted by the author in his principal work on 
the Law of Highways. 

1. POBMATION AlTD AlTEEATION OP HiGHWAT 

DiSTKICTS. 

Provisional Orders forming Districts. 

Any five or more justices of a county may by writing 
under their hands require the Clerk of the Peace to add 
to or send with the notice for holding courts of general 
or quarter sessions a notice that at the Court a proposal 
will be made to the justices to divide the county or some 
part of it into highway districts, or to constitute the 
whole or some part of it a highway district. The 
justices may also require the Clerk of the Peace to send 
by post in a prepaid letter notices to the church- 
wardens or overseers of the several parishes proposed to 
be formed into a highway district. Upon the requi- 
sition being complied with, the justices at the quarter 
sessions may entertain the proposal, and make & pro- 
visional order dividing the county or some part of it into 
highway districts, or constituting the whole or some part 
of it a highway district, for the more convenient manage- 
ment of highways. Such order, however, shall not be of 
any validity unless it is confirmed by a final order of the 
justices assembled at some subsequent court of general 
or quarter sessions. When it is proposed that only a 
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part of a county shall be divided into a highway district 
not less than two out of the five justices making the 
proposal shall be resident in such district.^ 

Making, Confirmation, and Approval of Orders. 

The following are the regulations as to the making, 
confirmation, and approval of the orders of justices for 
forming highway districts : — 

1. The justices making a provisional order shall ap- 

point some subsequent court of general or quarter 
sessions, to be held within a period of not more 
than six months, for the taking into consideration 
the confirmation of the provisional order by a 
final order : 

2. The Clerk of the Peace shall add to or send with 

the notice for holding of courts of general or 
quarter sessions a notice of the appointment so 
made by the justices in relation to the confirma- 
tion of the provisional order : 

3. The justices assembled at the appointed court of 

general or quarter sessions may make a further 
order quashing the .provisional order, or con- 
firming it with or without variations, or respiting 
the consideration of it to some subsequent court 
of general or quarter sessions, provided, — 
Firstly, that where the variations made extend 
to altering the parishes constituting any 
highway district or districts as formed in 
the provisional order, the order shall be 
deemed to be provisional only, and shall be 
dealt with accordingly : 
Secondly, that where a respite is made to any 
subsequent general or quarter sessions, the 
Clerk of the Peace shall give notice of such 
respite in the manner in which he is required 
to give notice in respect of sessions at which 
a provisional or final order is proposed to be 
made: 

4. The provisional order shall state the parishes to be 

» 25 & 26 Vict c. 61, s. 5. 
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united in each district, the name by which the 
district is to be known, and the number of way- 
wardens (such number to be at least one) which 
each parish is to elect : 

5. In addition to the foregoing matters, the provisional 

order may and the final order shall state the 
time, not being more than seven days after the 
first election of waywardens in pursuance of the 
Act, and the place at which the first meeting of 
the Highway Board is to be held in the district : 

6. Notice of the provisional and final orders shall as soon 

as possible after the making thereof be given by 
the Clerk of the Peace by publishing a copy in the 
London Gazette, and in one or more newspapers cir- 
culating in the county, or if the whole county is not 
affected by the order, in one or more newspapers 
circulating in the district affected by the orders, 
and by sending a copy by post in a prepaid letter 
to the overseers of every parish within the pro- 
posed highway district. There shall also be 
added to the notice of the provisional order the 
date of the sessions at which the confirmation of 
it will be considered/ 

Extra-parochud Places, 

Where, in pursuance of the Act 20 Vict. c. 19, for the 
relief of the poor in extra-parochial places, any place is 
declared to be a parish, or where overseers of the poor 
are appointed for any place, such place shall for the pur- 
poses of the Act be deemed to be a parish separately 
maintaining its own highways ; and where, in pursuance 
of ss. 4 or 8 of the 20th Vict. c. 19, any place is annexed 
to any adjoining parish, or to any district in which the 
relief of the poor is administered under a local Act, such 
place shall for the purposes of the Act be deemed to be 
annexed to the same parish or district for the purposes of 
the maintenance of the highways, as well as for the other 
purposes in the Act mentioned.' 

1 25 & 26 Vict c. 61, 8. 6. « Ibid., s. 32. 
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Outlying Parts ofPa/nshes. 

Again, where part of a parish is not contiguous to 
the parish of which it is a part, the outlying part may 
at the discretion of the Justices be annexed to a district, 
and, when annexed, it shall, for all the purposes of the 
Highway Acts, be deemed to be a parish separately 
maintaining its own highways.* 

Alteration or Dissolviion of Highway Districts, 

Any highway district formed under the Act may from 
time to time be altered by the addition of any parishes in 
the same or in any adjoining county, or the subtraction 
therefrom of any parishes, and new highway districts 
may be formed by the union of any existing highway dis- 
tricts in the same or in any adjoining county, or any 
parishes forming part of any existing highway districts, 
or any highway district may be dissolved. Any such 
alteration of existing districts, or formation of new dis- 
tricts, or dissolution of any district, shall be made by 
provisional and final orders of the justices ; and all the 
provisions of the Act with respect to the formation of 
nighway districts and provisional and final orders of jus- 
tices, and the notices to be given of and previously to the 
making of such orders, and all other proceedings relating 
to the formation of highway districts, shall, in so far as 
the same are applicable, extend to such alteration of 
existing or formation of new districts, or dissolution of 
districts. In addition, provision shall be made, if neces- 
sary, in any orders of justices so made for the adjustment 
of any matters of account arising between parishes or 
parts of districts in consequence of the exercise of these 
powers. Where any parish is added to or any district 
united with any district in another countv, the final 
order of the justices of the county in which the parish or 
district is situate shall not be confirmed by them until 
they shall have received the approval of their provisional 
order for the addition or union from the justices of the 
county in which the district is situate to or with which 
the addition or union is to be made. Where any high- 

1 25 & 26 Vict. c. 61, e. 33. 
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way district is diBsolved, or where any parish is excluded 
from any highway district, the highways in the district 
or parish shall be maintained, and the provisions of the 
principal Act in relation to the election of surveyors and 
to all other matters shall apply to such highways, in the 
same manner as if they had never been included within 
the limits of a highway district.* 

Adoption of Local Government Act after formation of Highway 

District, 
Any parish or part of a parish included in a highway 
district may adopt the Local Government Act in the 
same manner and under the same circumstances in and 
under which it might have adopted that Act if it had 
not been included in the district. Upon such adoption 
being made the parish or part of a parish shall cease to 
form part of the district, subject nevertheless to the pay- 
ment of any contribution that may at the time of the 
adoption be due from the parish or part of a parish to the 
Highway Board.' 

Beetrictiom as to adoption of Act, 

The following restrictions are imposed with respect to 
the formation of highway districts : 

Firstly, there shall not be included in any highway 
district any of the following places : — 
Any part of a county to which the Act for the 
* better Management and Control of the High- 

ways in South Wales extends : — The Isle of 
"Wight; any district constituted under the 
Public Health Act, 1848, or the Local Go- 
vernment Act, 1858; any parish or place the 
highways of which are on the 29th July, 
1862, or may be within six months after- 
wards, under the superintendence of a High- 
way Board established under s. 18 of the 
6 & 6 Wm. TV. c. 50, imless with the consent of 
such Board ; any parish or place within the 
limits of the metropolis ; any parish or 
place, or part of a pansh or place, the high- 

» 25 & 26 Vict'C. 61, s. 89. ^ ibid., g. 41. 
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ways whereof are maintained under the pro- 
visions of any local Act of Parliament. 
' Secondly, there shall not be included in any highway 
district any parish or place or part of a parish or 
place within the limits of a borough without the 
consent, firstly, of the council of the borough, 
and, secondly, of the vestry of the parish which, 
or part of which, is proposed to be included; 
Thirdly, where any parish separately maintaining its 
own highways is situate in more than one county, 
the whole of such parish shall, for the purposes of 
the Act, be deemea to be within the county within 
which the church of such parish, or (if there be no 
church) the greater part of it is situated. 
Lastly, where a parish separately maintaining its 
own poor is divided into townships, tithings, 
hamlets, or places, each of which separately main- 
tains its own highways, the justices may, if they 
think fit, in their provisional order, combine such 
townships, tithings, hamlets, and places, and 
declare that no separate waywardens shall be 
elected for them, and that such . parish shall be 
subject to the same liabilities in respect of all the 
highways within it which were before maintained 
by the townships, tithings, hamlets, and places 
separately, as if all their several liabilities had 
attached to the whole parish ; and a waywarden or 
waywardens shall be elected for such parish as a 
whole ; and where the order is made, all the pro- 
visions of the Act in relation to parishes main- 
taining their own highways shall be applicable to 
the parish formed by such combination/ 

Legal Objections to formation of District, 

No objection shall be made at any trial or in any legal 
proceeding to the validity of any orders or proceedings 
relating to the formation of a highway district, after the 
expiration of three calendar months from the date of the 
publication in the Gazette of the order under which 
the district is formed ; and the production of a copy of 

1 25 ^ 26 Vict. c. 61, s. 37. 
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the London Gazette^ cbntaming a copy of the order of 
justices forming tlie district shall be receivable in all 
courts of justice, and in all legal proceedings, as evidence 
of the formation of the district and of the matters in the 
order mentioned.^ 

2. COKSEQTJBNOES OV FOEMATION OF HlOHWAT 

DiSTBIOT. 

Transfer of Property y Powers, dc. 

At and after the first meeting of the Highway Board 
the following consequences shaU ensue : — 

All such property, real and personal, including all 
interests, easements, and rights in, to, and out of 
property, real and personal, and including things 
m action, as belong to or are vested in, or would 
but for the Act have belonged to or been vested 
in, any surveyor or surveyors of any parish form- 
ing part of the district, shall pass to and vest in 
the Highway Board of the district for all the 
estate and interest of such surveyor or surveyors, 
but subject to all debts and liabilities affecting 
the same : 

All debts and liabilities incurred in respect of any 
property transferred to the Highway Board may 
be enforced against the Board to the extent of 
the property transferred : 

All such powers, rights, duties, liabilities, capacities, 
and incapacities (except the power of making, 
assessing, and levying highway rates), as are 
vested in or attached to, or would but for the 
Act have become vested in or attached to, any 
surveyor or surveyors of any parish forming part 
of the district, shall vest in and attach to the 
Highway Board : 

All property by the Act transferred to the Board shall 
be held by them upon trust for the several 
parishes or places maintaining their own high- 
ways within their district to which such property 

1 25 & 26 Vict. c. 61, s. 88. 
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belongs, or for the benefit of which it was held 
previously to the formation of the district.^ 

3. The Highway Board. 
ConatituUion of Highway Board, 

The Highway Board shall consist of the waywardens 
elected in the several places within the district, in manner 
hereafter mentioned, and of the justices acting for the 
county and residing within the district. The Board shall 
be a body corporate, by the name of the Highway Board 
of the district to which it belongs, having a perpetual 
succession and a common seal, with power to acquire and 
hold lands for the purposes of the Highway Acts, with- 
out any licence in mortmain : 

No act or proceeding of the Board shall be questioned 
on account of any vacancy or vacancies in their body ; 
and no defect in the qualification or election of any per- 
son or persons acting as members or member of the 
Board or Committee of a Board shall vitiate any pro- 
ceedings of the Board in which he or they have taken 
part in cases where the majority of members parties to 
the proceedings are duly entitled to act ;^ 

Minutes of their Proceedings to he received in Evidence, 

Any minute made of proceedings at meetings of the 
Board or of Committees of the Board, if signed by any 
person purporting to be the chairman of the Board or 
Committee, either at the Meeting of the Board or Com- 
mittee of the Board at which the proceedings took place, 
or at the next ensuing Meeting of the Board or Com- 
mittee, shall be receivable in evidence in all legal pro- 
ceedings without further proof; and until the contrary 
is proved every Meeting of the Board or Committee in 
respect of the proceedings of which minutes have been 
so made shall be deemed to have been duly convened and 
held, and all the members thereof to have been duly 
qualified :^ 

' 26 & ^ Vict. c. 61. fl. 11. 2 Ihid., a. 9. 
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LidbiUty of Members of Board. 

No member of a board, by being party to, or execut- 
ing in his capacity of member, any contract or other 
instrument on behalf of the Board, or otherwise lawfully 
exercising any of the powers given to the Board, shall be 
subiect to be tried or prosecuted, either individually or 
with others, by any person whomsoever ; and the bodies 
or goods or lands of the members shall not be liable to 
execution of any legal process by reason of any contract 
or other instrument so entered iuto, tried, or executed 
by them, or by reason of any other lawful act done by 
them in execution of any of the powers of the Board ; 
and the members of the Board may apply any moneys in 
their hands for the purpose of indemnifyiag themselves 
against any losses, costs, or damages they may incur in 
execution of the powers granted to them.* 

Jurisdiction of Justices, 

No Justice of the Peace shall act as such in any matter 
in which he has already acted as a member of the High- 
way Board, and in which the decision of the Board is 
appealed agaiust.* 

4. Peoceedings of Highway Boards. 

Their Meetings, 

The Board shall meet for the despatch of business, 
and shall from time to time make such regulations with 
respect to the summoning, notice, place, management, 
and adjournment of such meetings, and generally with 
respect to the transaction and management of business, 
including the quorum at meetings of the Board, as they 
think fit, subject to the following conditions : — The first 
meeting shall be held at the time and place fixed by the 
order of the justices in that behalf.® If any Highway 
Board make default in holding its first meeting, the 
Board shall not thereupon become disqualified from 
acting, but the justices in general or quarter sessions 
shall, on the application of any persons liable to pay 
highway rates within the district, make such order as 

1 25 & 26 Yict. c. 61, s. 9. ^ i^id., s. 38. ^ Ibid., s. 9. and Sch. 
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they think fit for the holding of the Board at some other 
time. Any order so made shall be deemed to be an 
order capable of being removed into the Court of 
Queen's Bench, in pursuance of the 12 and 13 Vict, 
c. 45, and may be enforced accordingly. The costs of 
any such application to the Court of Quarter Sessions 
shall be defrayed out of the district fund of the Board.' 
Not less than four ordinary meetings shall be held in 
each period of twelve months: — An extraordinary meet- 
ing may be summoned at any time on the requisition of 
three members of the Board addressed to the Clerk .of 
the Board,* 

Qvorum and Voting at Meetings. 

The quorum to be fixed by the Board shall consist of 
not less than three members: — All questions shall be 
decided by a majority of votes of the members present : 
— The names of the members present, as vrell as of those 
voting upon each question, shall be recorded. In case 
of an equality of votes at any meeting, the chairman for 
the time being shall have a second or casting vote.* 

Chairman and Vice-Chairman. 

The Board shall, at their first meeting, and afterwards 
from time to time at their first meeting after each annual 
appointment of members of the Board, appoint one of 
their members to be chairman and one other of their 
members to be a vice-chairman for the year following 
such choice." 

If any casual vacancy occur in the office of chairman 
or vice-chairman, the Board shall, as soon as they con- 
veniently can after the occurrence of the vacancy, choose 
some member to fill the same ; and every chairman or 
vice-chairman so elected shall continue in office so long 
only as the pers on in whose place he may be so elected 
would have been entitled to continue if the vacancy had 
not happened.' 

If at any meeting the chairman is not present at the 
time appointed for holding the meeting, the vice-chair- 

» 25 & 26 Vict. c. 61, s. 40. ^ i^id., gch. 

3 Ibid., s. 9, and Sch. 
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man shall be the chairman of the meeting, and if neither 
the chairman nor vice-chairman shall be present, then the 
members present shall choose some one of their number 
to be chairman of the meeting.* 

Orders and Precepts of Board, 

All orders of the Board for payment of money, and all 
precepts issued by the Board, shall be signed by the 
chairman for the time being of the meeting, and two 
other members of the Board, and countersigned by the 
Clerk of the Board.* 

Summonses and Notices. 

Any summons or notice, or any writ or any proceed- 
ing, at law or in equity, requiring to be served upon the 
Board, may be served by the same being left at or trans- 
mitted through the post in a prepaid letter directed to 
the office of the Board, or being given personally to the 
district surveyor or Clerk of the Board.* 

6. Election of Waywardens. 
Anniidl Election, 

In every parish forming part of a highway district 
there shall be elected every year for the year next 
ensuing a waywarden, or such number of waywardens 
as may be determined by order of the justices : and a 
waywarden shall continue to act until his successor is 
appointed, and shall be re-eligible.* 

Such waywarden or waywardens shall be elected in 
every parish forming part of a highway district at the 
meeting and time and in the manner, and subject to the 
same qualification and the same power of a,ppointment in 
the justices in the event of no election taking place, or in 
the event of a vacancy, at, in, and subject to which a 
person or persons to serve the office of surveyor would 
have been chosen or appointed under the 5 & 6 Wm. IV. 
c. 60, if this Act had not passed :* 

The justices shall in their provisional order make pro- 
vision for the election of a waywarden or waywardens in 

1 25 «& 26 Vict c. 61, s. 9, and Sch. » Ibid., s. 42. 8 ibid, s. 10. 
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places where no survejor or surveyors were elected pre- 
yiouslj to the place forming part of a highway district.^ 

6. Appoixtment and Duties of Officers. 

Clerh, Treagwter^ arid Surveyors, 

The Highway Board shall, at their first meeting or at 
some adjournment thereof, by writing under their seal, 
appoint a treasurer, clerk, and district surveyor; they 
jna,y also at any meeting, if they think fit, appoint an 
assistant surveyor; and they may from time to time 
remove any of such officers, and appoint others in the 
room of such as may be so removed, or as may die or 
resign ; thev may also, out of any monies in their hands, 
pay such salaries as they think reasonable to the clerk 
and district and assistant surveyor, aud to the treasurer, 
if they think necessary: Before the treasurer enters 
upon his office the Board shall take sufficient security 
from him for the due performance of the duties of his 
office. No appointment, however, except the first, to 
any of the offices above specified shall be made unless 
notice in writing has been sent to every member of the 
Board.2 

Two Offices not to he held hy the same Person, 

Not more than one office of treasurer, clerk, and dis- 
trict or assistant surveyor of the same Highway Board 
shall be held by the same person, or by persons in part- 
nership with each other, or by persons in the relation of 
•employer and clerk, agent, or servant, one of the other, 
or of the partner of either of them ; and if any person so 
accepts or holds the office of treasurer, clerk, or district 
or assistant surveyor, he shall be liable to a penalty not 
exceeding fifty pounds." 

Duties of Treasurer, 

The treasurer shall receive, and hold to the account of 
the Board, all monies paid to or for the use of the Board, 
and shall make payments thereout under orders of the 
Board, and shall once in every three months, on or at 

1 25 &.26 Vict. c. 61, u, XO. ^ lu^i.^ g. 12. s jbii, ^ 13. 
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Buch days or times as the Board may direct, or oftener if 
required hj the Board, make up an account of all monies 
received and paid by him, and deliver the same to the 
Clerk of the Board.' 

DtiUiea of Clerk, 

The clerk shall in person, or by such deputy as may be 
allowed by the Board, attend all meetings of the Board, 
and shall conduct their correspondence and enter and 
keep, in books to be provided for the purpose, notes, 
minutes, or copies, as the case may require, of the meet- 
ings, acts, orders, resolutions, proceedings, and corre- 
spondence of the Board, and shall keep all books, papers, 
and documents committed to his charge, and shall penorm 
all such other duties as the Board may direct.* 

IkUies of District Surveyor, 

The district surveyor shall act as the agent of the 
Board in carrying into effect all the works and perform- 
ing all the duties required by the Act to be Carried into 
effect or to be performed by the Board, and he shall in 
all respects conform to the orders of the Board in the 
execution of his duties ; and the assistant surveyor, if 
any, shall perform such duties as the Board may require, 
under the direction of the district surveyor.' 

Outgoing Surveyors, 

On the formation of a highway district, the following 
regulations shall be enacted with respect to the surveyors 
and the Highway Board : 1, No surveyor shall be 
appointed under the principal Act for any parish within 
the district ; 2. The outgoing surveyor of every parish 
within the district shall continue in office until seven 
days after the appointment of the district surveyor by 
the Highway Board of the district of such outgoing sur- 
veyor, and no longer ; and he may recover any highway 
rate made and then remaining unpaid, in the same man- 
ner as if the new Act had not been passed ; and the 
money so recovered shall be applied, in the first place, in 
reimbursing any expenses incurred by him as surveyor, 
. 1 25 & 26 Vict. c. 61, s. 14. ^ jbi^.^ g, js, a xi,id., s. 16. 
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and in diBcharging any debts legally owing by him on 
account of the highways within his jurisdiction, and the 
surplus (if any) shall be paid by him to the treasurer of 
the Highway Board ; and he shall be entitled to receive 
from the Highway Board any sum not exceeding five 
pounds, which on the allowance of his accounts shall be 
found to be due to him as surveyor after the collection 
and expenditure of the whole of the highway rate made 
in the parish during the last year: 3. The Highway 
Board shall, for all the purposes of the principsd Act, 
except that of levying highway rates, be deemed to be the 
successor in office of the surveyor of every parish within 
the district.^ 

7. Works and Ditties op Highway Boards. 

Maintenance of Highways, 

The Highway Board shall maintain in good repair the 
highways within their district, and shall, subject to the 
provisions of the Act, as respects the highways in each 
parish within their district, perform the same duties, 
have the same powers, and be liable to the same legal 
proceedings as the surveyor of the parish would have per- 
formed, had, and been liable to if the Act had not passed* 
It shall be the duty of the district sun-eyor to submit to 
the Board at their first meeting in every year an estimate 
of the expenses likely to be incurred during the ensuing 
year for maintaining and keeping in repair the highways 
in each parish within the district of the Board, and 
to deliver a copy of such estimate as approved or modi- 
fied by the Bof^ so far as the same relates to each parish 
to the waywarden thereof.* 

Sow^ where Moods are out of repair. 

Where complaint is made to any Justice of the Peace 
that any highway within the jurisdiction of the Highway 
Board is out of repair, the justice shall issue two sum- 
monses, the one addressed to the Highway Board and the 
other to the waywarden of the parish liable to the repair 
of the highway, requiring the Board and waywarden to 

1 25 & 26 Vict c. 61, 8. 43. » Ibid, s. 17. 



16 IrUrodiution. 

appear before the justices at some petty sessions, in the 
summons mentioned, to be held in the division where the 
highway is situate. At such petty sessions, unless the 
Board undertake to repair the road to the satisfaction of 
the justices, or unless the waywarden deny the liability 
of tne parish to repair, the justices shall direct iihe Board 
to appear at some subsequent petty sessions to be then 
named, and shall either appoint some competent person 
to view the highway, and report to them on its state at 
such other petty sessions, or fix a day, previous to such 
petty sessions, at which two or more of them will them* 
selves attend to view the highway. At the last-men- 
tioned petty sessions, if the justices are satisfied, either 
by the report of the person they appointed, or by their 
own view, that the highway complained of is not in a 
state of complete repair, it shall be their duty to make an 
order, on the Board limiting a time for the repair of the 
highway complained of. If the highway is not put in 
complete and effectual repair by the time limited in the 
order, the justices in petty sessions shall appoint some 
person to put the highway into repair, and shall by order 
direct that the expenses of making the repairs, together 
with a reasonable remuneration to the person appointed 
for superintending the repairs, and amounting to a sum 
specified in the order, together with the costs of the pro- 
ceedings, shall be paid bv the Board. Any order made 
for the payment of such costs and expenses may be 
removed into the Court of Queen's Bench, in the same 
manner as if it were an order of general or quarter ses- 
sions, and be enforced accordingly/ 

Eixypenaes, 

All expenses directed to be paid by the Board in 
respect of the repairs of any highway shall be deemed to 
be expenses incurred by the Board in repairing the high- 
way, and shall be recovered accordingly.* 

Ajopearartce of Highway Board be/ore Justices, 

The Highway Board may appear before the justices 
at petty sessions by their district surveyor or clerk, or 
any member of the Board.* 

1 25 & 26 Vict. c. 61, s. 18. 
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Hoto, when cibligation to repair is diepuled. 

When, on the hearing of any summons respecting the 
repair of any highway, the liability to repair is denied by 
the waywarden on behalf of his parish, or by any party 
charged therewith, the justices shall direct a bill of in- 
dictment to be preferred, and the necessary witnesses in 
support thereof^to be subpoenaed, at the next assizes to 
be holden in and for the county, or at the next general 
quarter sessions of the peace for the county, riding, 
aivision, or place wherein the highway is situate, against 
the inhabitants of the parish, or the party charged there- 
with, for suffering and permitting the highway to be out 
of repair. The costs of such prosecution shall be paid 
by such party to the proceedings as the court before 
whom the case is tried shall direct, and if directed to be 
paid by the parish shall be deemed to be expenses 
mcurred by the parish in keeping its highways in repair, 
and shall be paid accordingly.* 

8. Expenses of Highway Boards. 
How charged. 

The salaries of the officers appointed for eaqh district, 
and any other expenses incurred by the Board for the 
common use or benefit of the several parishes within the 
district, shall be annually charged to a district fund, to 
be contributed by and charged upon the several parishes 
within the district in proportion to the average of the 
expenditure incurred in them respectively during the 
three last preceding years in maintaining and keeping in 
repair the highways. The expenses of maintaining and 
keeping in repair the highways of each parish within the 
dismct, and all other expenses in relation to such high- 
ways, except such expenses as are authorized to be 
charged to the district fund, shall be a separate charge 
on each parish.' 

Mode of defraying Eaopenses, 

For the purpose of obtaining payment from the several 
parishes within their district of the sums due from them, 

I 25 & 26 Vict c. 61, b. 19. ^ ibid., s. 20. 
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the Highway Board shall order precepts to be issued to 
the overseers of the parishes, stating the sum to be con- 
tributed by each parish, and requiring the overseers 
within a time to be limited by the precept, to pay the 
sum mentioned to the treasurer of the Board, and the. 
overseers shall comply with the requisition of such 
precept by paying the sums to be contributed by their 
respective parishes out of any monies in their hands 
applicable to the relief of the poor; no contribution 
required to be paid by any parish at any one time shall, 
however, exceed the sum of lOd. in the pound, and the 
aggregate of contribution required to be paid by any 
parish in any one year shall not exceed the sum of 2s, 6a. 
in the pound, except with the consent of four-fiifths of the 
ratepayers of the parish in which the excess may be 
levied, present at a meeting specially called for the pur* 
pose, of which ten days' previous notice has been given by 
the waywarden, and then only to such extent as may be 
determined by the meeting. In any parish where, for a 
period of not less than seven years immediately preceding 
the 29th July, 1862, it has been the custom of the surveyor 
of. highways for the parish to levy a higliway rate in 
respect o^ property not subject by law to be assessed 
to poor rates, the monies payable in pursuance of the 
precept of the Highway Board shall not be paid by the 
overseers, but may be raised and paid by the waywarden 
of the parish out of a highway rate, to be assessed 
and levied in manner and in respect of the property in 
and in respect of which the same would have been 
assessed and levied if the Act had not passed.^ 

How, when Pariah does not separately maintain its own Poor. 

Where any highway parish is not a parish separately 
maintaining its own poor, the Highway Board shall 
issue their precept or precepts to the overseers of the 
poor law parish, or of the several poor law parishes if 
more than one, of which the highway parish forms part, 
and in the precept or precepts so issued shall specify 
the part or parts of the poor law parish or poor law 
parishes constituting the highway parish in which the 

* 25 & 26 Vict. c. 61, s. 21. 
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sum required bj the Board is to be levied, and if there 
be more than one such parish shall apportion among 
such parts the amounts to be levied in eacn parish/ 

Where any highway parish is so situate that there are 
no overseers to be found to whom the precepts of the 
Board mav be issued, or it is uncertain to what overseers 
they should be issued, the precepts shall be directed to 
the waywarden of the parish, and it shall be his duty 
to levy the sums therein required to be levied.* 

Overseers to levy Bates. 

All overseers or other persons to whom precepts of a 
Highway Board are directed or authorized to be issued 
shall have the same powers, remedies, and privileges for 
and in respect of levying the rates hereby authorized to 
be levied for making payments to a Highway Board as 
they would have in the case of levying ordinary rates for 
the relief of the poor." 

Payments to Highway Board, how enforced. 

If any payment required to be made by the overseers 
of any parish, or other persons authorized to levy rates 
by the Act, of monies due to a Highway Board is in 
arrear, any two justices, on application under the hand of 
the chairman for the time being of the Board, may 
summon the overseers or other persons to show cause at 
petty sessions why payment has not been made. The 
justices, after hearing the complaint preferred on behalf 
of the Board, may, if they think fit, cause the amount of 
payment in arrear, with costs, to be levied and recovered 
from the overseers or other persons or any of them, in 
like manner as monies assessed for the relief of the poor 
may be levied and recovered, and the amount of the 
arrear with the costs, when levied and recovered, to be 
paid to the Board.* 

9. Accounts. 

When to he made up, audited, and published. 

The accounts of every Highway Board shall be made up 
and balanced to the twenty-fifth day of March in every 
1 25 & 26 Vict. c. 61, s. 22. ^ j^^ 

3 Ibid.. B. 23. * Ibid. b. 24. 
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year, and for the space of seyen clear days immediately fol* 
lowing shall be open for the inspection at the office of the 
clerk, or any other conyenient place, of every ratepayer in 
the seyeral parishes within the district, between the hours 
of ten and four. At the expiration of such time, the ac- 
counts shaU be audited by the Board, and signed by the 
chairman, on or before the twenty-fifth day of April ; and 
the Board shall cause a statement showing the receipt and 
expenditure in respect of each parish, and the apportioned 

Sart of expenditure chargeable thereto in respect of the 
istrict fund, and such other particulars, and in such 
form, as the Secretary of State may direct, to be printed 
and sent within thirty days after the audit, by post or 
otherwise, to each member of the Board and to the over- 
seers of every parish within the district. The Clerk of the 
Board shall also furnish a copy to any ratepayer within 
the district on his application, and on the payment of a 
sum not exceeding one penny/ 

Aj^eal against Accounts after Audit. 

Where a waywarden or any ratepayer of any parish 
is of opinion that the amount charged to his parish for 
maintaining and keeping the highways therein, or in 
respect of the other expenses in relation to such high- 
ways, is more than the sum that has actually been 
expended in his parish, or than ought to have been 
eharged thereto, he may appeal to the justices assembled 
at any court of general or quarter sessions held within 
the period of four months from the time at which the 
accounts were audited by the Board. No such appeal 
shall, however, be entertamed unless notice of the inten- 
tion to appeal, specifying the amount complained of, is 
given to the Board by the appellant in writing under his 
hand within fourteen days after the statement of accounts 
shall have been sent to the overseers.* 

On the hearing of the appeal, the Court may rectify 
the accounts complained of, and may also rectify the sum 
to be contributed to the common fund, and calculated on 
the expenditure complained of.* 

If the appellant is successful, the costs shall, unless 

1 25 & 25 Vict. c. 61, s. 25. - Ibid., s. 26. 
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the Court otherwise orders, be paid by the Board, and 
be charged to the parishes within the jurisdiction of the 
Board other than the parish to which appellant belongs, 
in the same proportions in which they contribute to the 
common fund of the Board.* 

If the appellant is unsuccessful, the Board, if the way- 
warden be the appellant, may charge the costs of the appeal 
to the parish to which the appellant belongs, in the same 
manner as if they were expenses incurred in repairing 
the roads in the parish, and may levy the sum accord- 
ingly, and may carry it to the account of the several 
parishes within the jurisdiction of the Board other than 
the parish to which the appellant waywarden belongs, in 
the same manner as if th^ were expenses contributed to 
the common fund of the Board. If, however, some rate- 
payer other than the waywarden is the appeUant, the 
Court may order the costs of the appeal to be paid by 
such appellant, and they shall be recoverable in the same 
manner as a penalty is to be recovered under the Act.^ 

Statements of Account. 

The clerk to every Highway Board shall, within such 
thirty days after the audit, transmit the statement of 
accounts to one of Her Majesty's principal Secretaries 
of State, under a penalty not exceeding ten pounds for 
neglect.' The statements so transmitted are to be ab- 
stnicted, and the .abstracts laid before both Houses of 
Parliament.' And the Secretary of State may cause to 
be prepared such forms for the statement as he may 
£rom time to time deem suitable, and also from time to 
time to alter the forms for the annual statement pre*- 
scribed by the 12 <& 13 Vict, c. 35; but no statement 
shall be transmitted under that Act concerning parishes 
-wholly within a highway district.* 

Transmission of Quarterly Accounts to Overseers, 

Further, with regard to expenses, the Act provides 
that the Highway Board shall, at the end of each quarter, 
deliver or send in a prepaid letter to the overseers of 

1 25 & 26 Vict. c. 61, b. 26. » Ibid., s. 27. 

3 Ibid., 8. 28. '* Ibid., s. 29. 
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every parish an account of the expenses of maintaimng 
and keeping in repair the highways within their respective 
parishes dunng the preceding quarter.^ 

Officers of Highway Board to account. 

All officers appointed by the Highway Board shall, as 
often as required by them, render to them or to such 
persons as they appoint, a true, exact, and perfect account 
in writing under their hands, with the proper vouchers, 
of all monies which they may to the time of rendering 
their accounts have received and disbursed on account or 
by reason of their respective offices. In case any money 
so received by any officer remains in his hands, it shall 
be paid to the Bdard, or to such person or persons as 
thev in writing under their hands empower to receive it ; 
ana if any officer refuses or wilfully neglects to render 
and give such account, or to deliver up the vouchers, or 
for the space of fourteen days after being required by 
the Board to do so refuses or wilfully neglects to give up 
to them or to such person or persons as they appoint all 
books, papers, writings, tools, and things in his hands, 
custody, or power relating to the execution of his office, 
any justice of the peace for the county where the officer 
making default is or resides, upon application made to 
him for that purpose by or on behalf of the Board, may 
make inquiry of and concerning the default in a sum- 
mary way, and by warrant under his hand and seal to 
cause such money as may appear to be due and un- 
paid to be levied by distress and sale of the goods and 
chattels of the officer, rendering to him the overplus (if 
any) on demand, after payment of the money remaining 
due, and deducting the charges and expenses of making 
the distress and sale. If sufficient distress cannot be 
found, or if it appears that the officer has refused or 
wilfully neglected to give an account, or to deliver up all 
books, papers, WTitings, tools, matters, and things in his 
custody or power relating to the execution of his office, 
the justice shall commit him to the house of correction 
or common gaol, there to remain without bail until he 
gives .a true and perfect account duly verified, and pro- 

V 25 & 26 Vict. c. 61, s. 30. 
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duces and deliycrs up the vouchers relating to it, and 
pays the money (if any) remaiDing in his hands according 
to the direction of the Board, or has compounded with 
the Board and paid the composition (which composition 
the Board are empowered to make and receive), or imtil 
he delivers up the books, papers, and writings, tools, 
matters, and things, or has given satisfaction to the 
Board concerning them. No officer who may be com- 
mitted on acccunt of his not having sufficient goods and 
chattels as aforesaid sh^l, however, be detained in prison 
by virtue of the Act for any longer time than six calendar 
months/ 

10. Highways repairable ratione TENUR-fi. 

lUcovery of Eicpensea of Repair, 

Where any highway which any body politic or corpo- 
rate or person is liable to repair by reason of tenure of 
any land, or otherwise howsoever, shall be adjudged in 
the manner provided by the principal Act to be out of 
repair, the Highway Board of the district in which it is 
situate may, if they see fit, direct their surveyor to 
repair it, and the expenses to be incurred in the repair 
shall be paid by the person liable to do the repairs ; and 
any justice, upon the application of any person autho- 
rized in that behalf by the Highway Board, may summon 
the person liable to pay the expenses to appear before 
two justices, and upon the appearance of the parties, or 
in the absence of either of them, the justices may hear 
and determine the matter, and make such order, as well 
as to costs or otherwise, as may seem just to them.' 

How they may he made repairable hy the Parish, 

Where any person or corporation is liable, by reason 
of tenure of lands or otherwise, to repair any nighway 
situate in any highway district, the person or corpo- 
ration so liable may apply to anjr Justice of the Peace for 
the purpose of making the highway a highway to be 
repaired and maintained by the parish in which it is 
situated, who shall thereupon issue summonses requiring 
the waywarden of the parish, the district surveyor, and 
1 25 & 26 Yict. 0. 61, a. 81. ^ ibid., a. 34. 
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the person bo liable to repair the highway, to appear 
before two or more justices in petty sessions assembled, 
who shall proceed to examine and determine the matter, 
and, if they think fit, make an order under their hands 
that the highway shall be a highway to be thereafter 
repaired and maintained by the parish, and fix a certain 
sum to be paid by such person or corporation to the 
Highway Board of the district, in full discharge of all 
claims thereafter in respect of the repair and mainte- 
nance of the highway. In default of payment of such 
sum the Board may proceed for its recovery in tbe same 
manner as for the recovery of penalties or forfeitures, 
are recoverable. "When the sum so fixed to be paid in 
full discharge of all claims in respect of the repair and 
maintenance of the highway exceeds fifty pounds, it shall 
be invested in the name of the Highway Board of the 
district in some public Government securities, and the 
interest and dividends applied by tbe Board towards the 
repair and maintenance of the highways within the parish 
in which the highway is situated. When, however, the 
sum does not exceed fifty pounds, the same, or any part 
of it, at the discretion of such Highway Board, shall 
from time to time be applied by the Board towards the 
repair and maintenance of the highwavs within the 
parish. Any person aggrieved by any order of justices 
BO made may appeal to a Court of General or Quarter 
Sessions holden within four months from the date of the 
order; but no appeal shall be entertained imless the 
appellant has given to the other party to the case a 
notice in writing of the appeal, and of the matter of it^ 
within fourteen days after the order, and seven clear 
days at the least before the sessions, and has entered 
into a recognizance, with two sufficient sureties, before a 
Justice of the Peace, conditioned to appear at the ses- 
sions, and to try the appeal, and abide the judgment of 
the Court, and pay such costs as may be awarded. Upon 
the notice of appeal bein'g given, and the recognizance 
being entered into, the Court shall hear and determine 
the matter of the appeal, and make such order, with or 
without costs to either party, as to the Court may seem 
meet. Prom and after the making of the order by the 
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justices, or by the Court on appeal, as the ease may 
require, the highway shall be repaired in like manner 
and at the like expense as highways which a parish is 
liable to repair/ 

11. MiSCKLLANEOUS PROVISIONS, 

Highways under Local Acts, 

All the provisions of the principal Act for widening, 
diverting, and stopping up highways shall be applicable 
to all highways which now are or may hereafter be paved, 
repaired, or cleansed under or by virtue of any local or 
personal Act or Acts of Parliament, or which may be 
situate within the limits of any such Act or Acts, except 
highways which anv railway company, or the owners, 
conservators, commissioners, trustees, or undertakers of 
any canal, river, or inland navigation, are liable by virtue 
of any Act of Parliament relating to such railway, canal, 
river, or inland navigation to make, maintain, repair, or 
cleanse.* 

Adoption o/Boads hp Councils of Boroughs. 

There are in certain boroughs in England and Wales 
roads and highways that are now and have heretofore 
been repaired by the inhabitants of the several parishes 
or townships within which they are situated, and who 
also contribute and pay to the general rates levied for the 
repair of the public streets, roads, and highways main* 
tamed and kept in repair by the council of such boroughs, 
and a great ourthen is thereby imposed upon the rate* 

Sayers of these parishes and townships. It being 
oubtful whether tne council of such boroughs have the 
power to adopt such parish roads and highways, or to 
apply the rates collected in such boroughs in repairing 
them : it is enacted, That the council of every such 
borough in England fmd Wales, upon the .petition of the 
majority of the ratepayers of such parishes or townships 
present at a public meeting duly convened, may adopt all 
or any of such parish roads and highways as the council 
shall in its discretion consider advisable, and apply the 
rates levied and collected by the council for the repair of 

. .1 25&26yiot<}.6],B.35. ^ Ibid., 8. 44« 
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the public streets, roads, and highways within the 
borough in repairing and maintaining such parish roads 
and highways. It is, however, competent for such 
council, previous to adopting such parish roads and high* 
ways, to require the provisions contained in any local Act 
applying to the public streets, roads, and highways of the 
borough to be complied with.' 

Erection of Fences hy Owners of adjoining Lands, 

No person through whose land a highway passes, 
which is to be repaired by the parish, shall become liable 
for the repair of such highway by erecting fences between 
the highway and the adjoining land, if they are erected 
with the consent in writing of the Highway Board of the 
district within which the highway is situate in the case 
of a place within the iurisdiction of a Highway Board, 
and in the case of any other pla^e with the consent of the 
surveyor or other authority having jurisdiction over the 
highway.' 

Driftways^ Private Carriage or Occupation Roads, 

Where the inhabitants of any parish are desirous of 
undertaking the repair and maintenance of any driftway, 
or any private carriage or occupation road, within their 
parish, m return for the use thereof, the district surveyor 
may, at the request of the inhabitants of the parish 
assembled in a vestry duly convened for the purpose, and 
with the consent in writmg of the owner and the occu* 
pier of every part thereof, apply to the justices in petty 
sessions to declare the driftway or roaid to be a public 
highway to be repaired at the expense of the parish ; and 
upon such application the justices may declare the way 
or road to be a public carriage road to be repaired at thle 
expense of the parish.' 

Exemption from Toll. 

fTo toll shall be demanded by virtue of any Act of 
Parliament on any turnpike road from the surveyor of a 
Highway Board when executing or proceeding to execute 
his duties as surveyor, and all the provisions applicable 

1 2£» & 26 Yiot c 61, 8. 45. > Hind., s. 46. > Ibid., a 36. 
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to the exemptions in the 3 Greo. IV. c. 126, ehall apply 
to the case of the exemption of the surveyor from toll. 

Becovery of Penalties^ dc. 

All penalties under the Act, and all monies recoverable 
as penalties, may be recovered summarily before any two 
or more justices in the manner directed by the II <& 12 
Vict.c. 43, and any Act amending the same; but where 
any sum adjudged to be paid under the Act in respect of 
penalties or monies exceeds five pounds, an appeal may 
be had by any person aggrieved to a court oi general 
or quarter sessions in manner provided by the 110th 
section of the Act of the 24 & 25 Yict. c. 96, to con- 
solidate and amend the statute law of England and Ire- 
land relating to larceny and other simUar offences.' 

Definition of Terms, 

In the Act for the better Management of Highways in 
England, the word " county" shall not include a " county 
of a city " or " a county of a town," but where a county 
is divided into ridings or other divisions having a sepa- 
rate court of quarter sessions of the peace, it shall mean 
each such division or riding, and not the entire county. 
For the purposes of the Act all liberties and franchises, 
fecept the liberty of Saint Albans, which shall be con- 
sidered a county, and except boroughs, shall be considered 
as forming part of that county by which they are sur- 
rounded, or if partly surrounded by two or more counties, 
then as forming part of that county with which they have 
the longest common boundary. The word "borough" 
shall mean a borough as defined by the 5 & 6 "Wm. IV. 
c. 76, " for the Eegulation of Municipal Corporations in 
England and Wales," or any place to which the pro- 
visions of that Act have been or shall hereafter have been 
extended.' The word " parish " shall include any place 
maintaining its own highways ; the expressions " high- 
way district" and " highwav board" shall refer only to 
highway districts formed and highway boards constituted 
in pursuance of the Act.* 

The General Highway Act 6 & 6 Wm. IV. c. 60, " to 
consolidate and amend the laws relating to highways in 

1 25 & 26 Vict. c. 61, s. 37. « jbid., s. 47. 

3 Ibid., 8. 2. * Ibid., s. 3. 
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England," is distinguished in the 26 & 26 Vict. c. 61 as 
" the principal Act ;" and the two Acts, and the other 
Acts amendmg the principal Act, are included under the 
expression " the Highway Acts.*" 

Constnbction of Highway Acta, 

The following regulations shall be observed with 
respect to the construction of the principal Act and the 
Act 25 & 26 Vict. c. 61 :— 

That Act shall be construed as one with the principal 
Act so far as is consistent with its provisions. The ninth 
section of the principal Act, whereby it is enacted that a 
surveyor may be appointed by the inhabitants of a parish 
with a salary, shall not apply to any parish within any 
district formed under the new Act. The tenth section 
• of the principal Act, whereby it is enacted that the sur- 
veyor or surveyors at the time of passing his or their ac- 
counts shall deliver to the justices a statement in writing 
of the name and residence of the person or persons 
appointed to succeed him or them as a surveyor or sur- 
veyors, shall not apply to any parish within any district 
formed under the new Act. The thirteenth, fourteenth, 
fifteenth, sixteenth, and seventeenth sections of the prin- 
cipal Act, providing for the formation of parishes into 
districts, and the eighteenth and nineteentn sections of 
the principal Act, providing for the appointment of a 
Board in large parishes, shall not apply to any parish 
within any district formed under the new Act. The 
penalty imposed by s. 20 of the principal Act on the 
surveyor for neglect of duty shall not apply to a Highway 
Board constituted under the new Act." The thirty- 
fifth section of the principal Act, whereby it is provided 
that the ratepayers of any parish may divide amongst 
themselves the carriage of materials for the repair of the 
highways shall not apply to any parish within any dis- 
trict formed under the new Act. The thirty-ninth, for- 
tieth, forty-third, forty-fourth, and forty-fifth sections of 
the principal Act relating to the accounts of surveyors 
shall not apply to the Highway Board of any district 
formed under the new Act.* 

I 25 & 26 Vict. c. 61, 8. 4. » Ibid., s. 42. » Ibid. 
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THE HIGHWAY ACT, 

25 dc 26 Vid. cap. 61. 

An Act for the better MarMgement of Highways in 
England. [29th Jtdy, 1862.] 

Wheiieas it is expedient to amend the Law relat- 
ing to Highways in England : Be it enacted by the 
Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and 
Temporal, and Commons, in this present Parlia- 
ment assembled, and by the authority of the same, 
as follows : — 

Preliminary, 

1. This Act shall not extend to Scotland or Limita or 
L«land. ^^^• 

2. The word "county" in this Act shall notpeflnition 
include a "county of a city" or a "county of a'and^^Bo-' 
town," but where a county, as hereinbefore de- rough." 
fined, ^ is divided into ridings or other divisions 
having a separate court of quarter sessions of the 
peace, it shall mean each such division or riding, 

and not the entire county ; and for the purposes of 
this Act all liabilities and franchises, except the 
liberty of Saint Albans which shall be consioered a 
county, and except boroughs as hereinafter defined, 
shall be considered as forming part of that county 
by which they are surrounded, or if partly sur- 
rounded by two or more counties, then as forming 

^ The words " as hereinbefore defined," as here used, are 
not very intelligible ; the word " oonnty," if defined at ail in 
the preceding ^trt of the section, is only defined by the process 
of excluding " county of a diy" and " county of a town ;" and 
if such counties be excluded, then those which remain are the 
adjoining territorial counties, or divisions of counties having 
separate courts of general or quarter sessions of the peace. 

2 
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Hie Highway Act, 



Delinilion of 
*' Parish," 
•♦ Highway- 
District," 
and •• High- 
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Definition of 
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part of that county with which they have the 
longest common boundary ; the word " borough " 
shall mean a borough as defined by the Act of the 
session holden in the Eifth and Sixth Years of 
King William the Fourth, Chapter Seventy-six, 
'* for the regulation of municipal corporations in 
England and Wales," or any place to which the 
provisions of the said Act have been or shall here- 
after have been extended/ 

3. The word ** parish " shall include any place 
maintaining its own highways;* the expressions 
"highway district" and "highway board" shall 
refer only to highway districts formed and 
Highway Boards constituted in pursuance of this 
Act. 

4. The Act passed in the session holden in the 
Fifth and Sixth Years of the Eeign of His late 
Majesty King William the Fourth, Chapter Fifty, 
and intituled - " An Act to consolidate and amend 
the Laws relating to Highways in that part of 
Great Britain called England," is hereinafter dis- 
tinguished as " the principal Act ;*' and this Act 
and the principal Act, and the other Acts amend- 
ing the principal Act, are hereinafter included 
under the expression " the Highway Acta." 



Power to 
Justices, in 
general or 
quarter 
sessions 
assembled. 



Formation of Highway Disiriets. 

5. Any five or more justices of a county mav by 
writing under their hands require the Clerk oi the 
Peace to add to or send with the notice required 
by law to be given of the holding of courts of 

1 By 5 & 6 Wm. IV. c. 76, s. 142, the word «* borough " 
shall be construed to mean oily, borough, port, cmque port, or 
town corporate named in one of the sehedideB (A) and (B) to 
the Act. 

> Formerly extra parochial places were not liable to main- 
tain their own highways (see Glen's " Highway Laws," p. 102) ; 
but as such places are now parochialized by 20 Vict. c. 19, tne 
25 & 26 Vict. c. 61, s. 82 post^ constitutes them parishes for 
the purposes of the latter Act within the mflftning of this 
section. 
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general or quarter sessious^ a notice in the form to issue 
marked (A.) in the schedule, or as near thereto as S^era^for*' 
circumstances admit, that at the court therein forming 
mentioned a proposal* will be made to the justices ^$^. 
to dinde the countj or some part thereof into 
highway districts, or to constitute the whole or 
some part thereof a highway district,' and also 
require the Clerk of the Peace to send by post in a 
prepaid letter notices in the aforesaid form to the 
churchwardens or overseers of every parish men- 
tioned in the said notice ;^ and upon such requisi- 

* By 11 Geo. IV. & 1 Wm. IV. c. 70. s. 25. the Justices of 
the Peace, in every county, riding, or division for which quarter 
sessions of the peace ought to be held, shall hold theu' general 

Suarter sessions of the peace in the first week after the 11th 
ay of October, in the first week after the 28th day of Beoem- 
ber, in the first week after the 31st day of March, and in the 
first week after the 24th day of June. But with regard to the 
sessions which fall to be held during the time usually fixed 
for the spring assizes, the 4 & 5 Wm. IV. c. 47 enacts that the 
justices assembled in their general quarter sessions in the 
week next after the 28th D^^ember in any year, may name 
(if they shall see occasion to do so) two Justices of the Peace, 
who shall be empowered, as soon as may be after the time for 
holding the spring assizes shall be appointed, to fix the day 
for holding the next general quarter sessions of the peace for 
such ooun^, riding, or division, so as such time shall not be 
earlier than the 7th day of Mardi, nor later than the 22nd day 
of April, and to give notice of the day so fixed by advertise- 
ment in such newspaper as shall he directed by the justices so 
assembled ; and in every stich case the general quarter sessions 
held on the day so fixed and notified shall be valid, and it 
shall not be necessary to hold any sessions of the peace for 
such county, riding, or division in ihe next week after the 31st 
day of March. Where, however, no such day is fixed, the 
sessions shall be held in the week next after the 81st day of 
March, as by the 11 Geo. IV. & 1 Wm. IV. o. 70, s. 25 is 
required. 

^ The " proposal '* must be made by the five or more justices 
who give uie notice in writing referred to in the preceding 
part of ilie section. See the proviso to this section. 

* According to the form (A) in the schedule, the proposal 
may be (1) to divide the county into highway distriote. (2) to 
divide the parts of a county into a highway district, (8) to con- 
fititate the whole county a highway distridli. (4) or to constitute 
particular parishes in the county a highway district. 

* The notice is to be s^t to the chivchwardens or oYeieeetB ; 
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tion being complied with the justices assembled at 
the court of general or quarter sessions mentioned 
in the notice may entertain such proposal, and 
make a provisional order dividing their county or 
some part thereof into highway districts, or con- 
stituting the whole or some part of their county a 
highway district, for the more convenient manage -^ 
ment of highways, but such order shall not be of 
any validity unless it is confirmed by a final order 
of the justices assembled at some subsequent court 
of general or quarter sessions :* provided that when 
it is proposed that only a part of a county shall be 
divided into a highway district not less than two 
out of the five justices making such proposal" shall 
be resident in tne said district, 
iieguiationa 6. The following regulations shall be enacted as 
making! &c., to the making, confirmation, and approval of the 
SasUcaP ^' orders of justices for forming highway districts : — 

1. The justices making a provisional order under 

this Act shall appoint some subsequent 
court of general or quarter sessions, to be 
held within a period of not more than six 
months, for the taking into consideration 
the confirmation of the provisional order 
by a final order. 

2. The Clerk of the Peace shall add to or send 

with the notice required by law to be given 
of the holding of courts of general or 
quarter sessions' a notice in the form 
marked (6.) in the schedule hereto, or as 
near thereto as circumstances admit, of the 
appointment so made by the justices in 

it will, however, be the most advisable course to address it to 
the churchwardens and overseers of the several parishes. It 
would seem, however, that the Clerk of the Peace will not be 
bound to send such notice at all unless he shall be required 
to do so by the justices making the requisition. 

1 See note (2), p. 29. 

2 The subsequent court must be held within a period of not 
more than six months after the making of the provisional order. 
Sees. 6. 

3 As to the sessions see note (i), p. 29. 
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relation to the confirmation of the pro- 
visional order. 
d. The justices assembled at the appointed court 
of general or quarter sessions may make a 
further order quashing the provisional 
order, or confirming it with or without 
variations, or respiting the consideration of ^ 
such provisional order to some subsequent * 
court of general or quarter sessions, pro- 
vided, — 

Firstly, that where the variations made 
extend to altering the parishes* con- 
stituting any highway district or dis- 
tricts as formed in the provisional 
order, the order shall be deemed to be 
provisional only, and shall be dealt 
with accordingly. 
Secondly, that where a respite is made 
to any subsequent general or quarter 
sessions, the Clerk of the Peace shall 
give notice of such respite in manner 
in which he is required to give notice 
in respect of sessions at which a pro- 
visional or final order is proposed to 
be made* 
4. The provisional order shall state the parishes 
to oe united in each district,* the name by 
which the district is to be known,* and the 
number of waywardens (such number to be 
at least one) which each parish is to elect.* 

* By the words ** altering the parishes,** appears to be meant 
adding to or taMng one or more parii^ies from those proposed 
to be united into a highway district 

3 As to the sessions see note ('), p. 29. 

' As to the election of waywardens see s. 10 post, and par- 
ticularly the last division but one of that section, and the note 
of the editor thereon. 

* Care must be taken that each parish named in the order 
oomes within the definition of a parish in s. 3, ante, 

* In no case should the name of an individual be given to 
the district. The proper name to give it will be the name of 
the principal parish eompria^ in It ; or if the district be con- 
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5, In addition to the foregoing matters, the pro- 

visional order may and the final order snail 
state the time, not being more than seven 
days after the first election of waywardens 
in pursuance of this Act, and the place at 
which the first meeting of the Highway 
•' Board is to be held in the district.* 

6. Notice of the provisional and final orders 

shall as soon as possible after the making 
thereof be given by the Clerk of the Peace, 
by publishing a copy in the London 
Gazette and in one or more newspapers 
circulating in the county, or if the whole 
county is not affected by such order in one 
or more newspapers circulating in the dis- 
trict affected by such orders,* and by send- 
ing a copy by post in a prepaid letter to the 
overseers of every pansh within the pro- 
posed highway district, and there shall be 
added to the notice of the provisional 
order the date of the sessions at which the 
confirmation of such order will be con- 
sidered. 
RestricUons 7. The following restrictions shall be imposed 
of w^i^^° with respect to the formation of highway districts 
districts. in pursuance of this Act : — 

Eirstly, there shall not be included in anv high- 
way district formed in pursuance of this Act 
any of the following places ; that is to say, — 
Any part of a county to which the Act 
passed in the session holden in the 

terminons with a division of a county, as a hundred, &c., it 
should be named after the hundred, &c. 

^ As regards subsequent meetings, see " Proceedings of 
Highway Boards " at the conmienoement of the schedule to 
the Act. Sec. 40, post^ provides for the case of a Highway Board 
&iling to hold its first meeting at the appointed time. 

2 If any newspaper be published within the district, it will 
be proper that ikiG notices should be published in it ; but they 
may also be published in any other newspaper " circulating in 
the district;" though what is meant by "circulating" is not 
very clear. 
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Twenty-third and Twenty-fourth Tears 
of the reign of Her present Majesty, 
Chapter Sixty-eight, and intituled "An 
Act for the better Management and Con- 
trol of the Highways in South Wales," 
extends.' 

The Isle of Wight." 

Any district constituted under the Public 
Health Act, 1848, and the Local Govern- 
ment Act, 1868, or either of such Acts." 

Any parish or place, the highways of which 
are at the time of the passing of this Act, 
or may be within six months afterwards, 
under the superintendence of a Board 
established in pursuance of section 
eighteen of the principal Act, unless 
with the consent of such Board.* 

Any parish or place within the limits of the 
metropolis As defined by the Act passed 
in the session holden in the Eighteenth 
and Nineteenth Years of Her Majesty, 

* That is to say, the counties of Glamorgan, Brecknock, 
Radnor, Carmarthen, Pembroke, and Cardigan. (See 23 & 24 
Vict. c. 68, s. 44, and Glen's "Highway Laws.") 

3 The Local Act 53 Geo. III. cap. xcii. provides for repairing 
the roads and highways in the Isle of Wight. 

* As regards highways in such districts, see Glen's " Tiieatise 
on the Law of Public Health and Local Goyemment " (2nd 
edition) ; and also Glen's " Highway Laws." 

^ It is only in parishes the population of which by the then 
last census exceeds 5,000 persons that Highway Boards can 
be established under the 5 & 6 Wm, IV. c. 50, s. 18. The 
IHghway Board of any such parish already established, or 
established within six months afier the 29th July, 1862, may 
consent to the parish being included in a highway district 
under the Act, and thereupon their functions as a separate 
• Board would cease. By s. 42, No. 4, jfK)8t, the 1 8th and 19th sec- 
tions of 5 & 6 Wm. I V. c. 50, relating to the appointment of 
Highway Boards for large parishes, shall not apply to any 
district formed under the 25 & 26 Vict. c. 61 : but notwith- 
standing, such Boards may continue to be appointed ; though, 
if they be appointed after the 29th January, 1863, the justices 
may include the parishes for which they are appointed in 
districts imder the present Act without the consent of the 
Board. 

3 
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Chapter One Hundred and Twenty, and 
intituled "An Act for the better Local 
Management of the Metropolis." ' 
Any parish or place, or part of a parish or 
place, the highways whereof are main- 
tained under the proyisions of any local 
Act of Parliament. 
Secondly, there shall not be included in any 
highway district formed in pursuance of this 
Act any parish or place, or part of a parish or 
place within the limits of a borough without 
the consent, firstly, of the council of such 
borough, and, secondly, of the vestry of the 
parish which, or part of which, is proposed to 
be included." 
Thirdly, where any parish separately maintaining 
its own highways is situate in more than one 
county the whole of such parish shall, for the 
purposes of this Act, be deemed to be within 
the county within which the church of such 
parish, or (if there be no church) the greater 
part^ of such parish, is situate. 
Lastly, where a parish separately maintaining 
its own poor is divided into townshios, tith- 
ings, hamlets, or places, each of whicn sepa- 
rately maintains its own highways, it shall be 
lawful for the justices, if they think fit, in 
their provisional order to combine such town- 
ships, tithings, hamlets, and places, and to 
declare that no separate waywardens shall be 

1 See schedules (A) (B) and (O) of 18 & 19 Vict. c. 120. 

^ This refers to turnpike roads as well as to other roads in 
a parish or part of a parish maintained under the provisions of 
a local Act of Parliament. 

^ The consent of the vestry must he given at a meeting duly 
convened for the purpose, and the " proposal " should be stated 
in the notice convening the meeting. 

"* The words here u^d, " greater part," are very unfortunate, 
as they admit of more than one construction : they may refer 
to the greater part in respect of area, or to the greater part in 
respect of rateable value. Perhaps the former would be the 
proper construction, though practically it may not be of much 
moment which county the parish is deemed within. 
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elected for such townships, tithings, hamleta^ 
and places, and that such parish shall he sub- 
ject to the same liabilities in respect of all the 
highways within it which were before main- 
tained by such townships, tithings, hamlets, 
and places separately, as if all their several 
liabilities had attached to the whole parish ;^ 
and that a waywarden or waywardens shall be 
elected for such parish as a whole ; and where 
such order is made, all the provisions herein 
contained in relation to parishes within the 
meaning of this Act shall be applicable to the 
parish formed by such combination. 

Legail Objectiona to Formation of BiairicU 

8. No objection shall be made at any trial or Kuies as tu 
in any legal proceeding to the validity of any orders aSHvuience. 
or proceedings relating to the formation of a high- 

» By 4 & 5 Wm. IV. c. 76, s. 109, the word " parish" shall 
be construed to include any parish, city, borougli, town, town- 
ship, liberty, precinct, vill, village, hainlet, tithing, chapelry, 
or any other place, or division or district of a place, maintaining 
iU oym poor, whether parochial or extra-parochial; but the 
above words» '* parish separately maintaining its own poor," 
refer to an ecclesiastical parish which has been divided into 
townships, &c., which have not had separate overseers ap- 
pointed, and therefore do not separately maintain their own 
poor. At common law a parish is primarily liable to repair 
all public highways within its ambit ; but nevertheless town- 
ships and other smaller divisions of a parish are often by 
custom liable to repair the highways within them. When 
such is the case, the Act enabl^ the justices to combine the 
townships, &c., so that the whole pariah shall be liable for the 
repair of the liighways within it. Where a township or other 
division of a parish separately maintains its own poor, and 
does not come within the definition of a parish in s. 3 of the 
{»esent Act, being further subdivided for highway purposes, 
the justices may, it would seem, combine the subdivided por- 
tions of the township, so as to make the area for the main- 
tenance of the highways and the maintenance of the poor co- 
incident. As by s. 1 of the Act the expenses of the Highway 
Board are to be defrayed out of contribution orders made on 
the overseers of the parish, it will obviously be advisable 
where practicable, to combine townships, &c., with the parish 
for highway purposes ; s. 22 of the Act, however, provides for 
cases in which this may not be done. 
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way district, after the expiration of three calendar 
months from the date of the publication in the 
Gazette of the order under which the district is 
formed ; and the production of a copy of the 
London ChuseUe containing a copy of the order 
of justices forming a highway district shall be 
receivable in all courts of justice, and in all legal 
proceedings, as evidence of the formation of the 
district and of the matters in the said order men- 
tioned.^ 

Highway Board. 

coutttiiuon 9. There shall be enacted, with respect to the 

SJ5f «y constitution of the Highway Board, in each high- 

way distnct, the provisions following; (that is to 
say,) 

(1.) The Highway Board shall consist of the 
waywardens elected in the several places 
within the district, in manner herein-after 
mentioned,' and of the justices acting for 

/o ^ mu ^nS^*? ^^ residing within the district :» 
(^0 i-he Board shall be a body corporate, by the 
name of the Highway Board of the district 
to which it belongs, having a perpetual 
succession and a common seal, with a power 
to acquire and hold lands for the purposes 
pt the Highway Acts, without any Hcence 



in mortmain : 



^^'^ ^""^ !•* or proceeding of the Board shall be 
questioned on account of any vacancy or 
vacancies m f.l>«i,. k^^,, .4 -^ '^ 



vacancies in their body :* 



of justices is puSS ^onT-T^ ^°^ ^ 'J^oli the order 
records of the BoSd ^ ^ ""^"^V preserved with the 

* I* ,^« following section. 

the,Z.*'B^^g';^^;:^--ty"ins.2andthenote 
wiU not. be quaiflK\^^''^»^'>^;<f theconniy. 
County justices who have nm^ 5. O^ Jbghwaj Baud. 
&e district wiil not be o^n^S tf^?^ *•»?"«« within 
the meaning of the enactment ' ^■K^Cr therein witiria 
V aoanaes can only exist an 
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(4.) No defect in the qualification or election of 
any person or persons acting as members or 
memoer of the Board or committee of a 
Board shall be deemed to vitiate any pro- 
ceedings of such Board in which he or they 
haye taken part in cases where the majority 
of members parties to such proceedings are 
duly entitled to act :* 

(5.) Any minute made of proceedings at meet- 
ings of the Board or of committees of the 
Board, if signed by any person purporting 
to be the chairman of the Board or com- 
mittee of the Board, either at the meeting 
of the Board or committee of the Board 
at which such proceedings took place, or at 
the next ensuing meeting of the Board or 
committee of the Board, shall be receivable 
in evidence in all legal proceedings without 
further proof; and until the contrary is 
proved every meeting of the Board or com- 
mittee of the Board in respect of the pro- 
ceedings of which minutes have been so 
made shall be deemed to have been duly 
convened and held, and all the members 
thereof to have been duly qualified : 

(6.) No member of a Board, by being party to, 
or executing in his capacity of member, any 
contract or other instrument on behalf of 
the Board, or otherwise lawfully exercising 
any of the powers given to the Board, shall 
be subject to be tried or prosecuted, either 
individually or with others, by any person 
whomsoever; and the bodies or goods or 
lands of the members shall not be liable to 
execution of any legal process by reason of 
' any contract or other instrument so entered 

as all justices acting for the oonnty and residing within the 
district are ex-officio members of the Board. As to a quorum 
of members, see proceedings of Highway Boards, <poti. 

' This is a similar provision to that contained in the 5 & 6 
Vict. 0. 57, 8. 13, with respect to guardians of poor<law unions. 
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into, tried, or executed by them, or by 
reason of any other lawful act done by 
them in execution of any of the powers of 
the Board ; and the members of t ne Board 
may apply any monies in their hands for 
the purpose of indemnifying themselves 
against any losses, costs, or damages they 
may incur in execution of the powers 
granted to them :* 
(7.) The rules contained in the schedule hereto 
with respect to the proceedings of High- 
way Boards, and the other matters therein 
contained, shall be observed in the same 
manner as if such rul^s were enacted in the 
body of this Act. 

Election of Waywardens, 

Eiectiouof 10. The following regulations shall be observed 
With respect to the election oi waywardens m high- 
wav districts : 

In every parish forming part of a highway dis- 
trict there shall be elected every year for 
the year next ensuing a waywarden, or such 
number of waywardens as may be deter- 
mined by order of the justices :* 

Such waywarden or waywardens shall be elected 
in every parish forming part of a highway 
district at the meeting and time and in the 
manner, and subject to the same qualifica- 
tion and the same power of appointment in 
the justices in the event of no election 
taking place, or in the event of a vacancy, 
at, in, and subject to which a person or 
persons to serve the office of surveyor would 

* This saves members of the Highway Board from personal 
responsibility, not only in respect of contracts and other in- 
struments executed by them, but also in respect of all other 
lawful acts done by them in the execution of their powers. 

2 The order of justices here referred to is the o»ier forming 
the highway district (See s. 6, No. 4, ante.) 
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hare been chosen or appointed if this Act 
had not passed :' 

^ 1, As to the Meeting and Time of Appointment. — "By 5 & 6 
Wm. rV. c. 50, s. 6, the inliabttants of every pariBh maintaining 
its own highwaya^ at their first meeting in vestry for the no- 
mination of overseers of the poor in every year, are to elect one 
or more persons to serve the office of surveyor of the parish for 
the year then next ensuing. It is to be observed, however, 
that no vestry meeting is required by law to be held for the 
nomination of overseers, who, by 54* Goo. III. c. 91, are to be 
appointed by the justices on the 25th day of March, or within 
'fourteen days next after that dav, in each year. The ordinary 
way of appointing overseers is by precept from the justices to 
the high constable to require the overbcers to make out a list 
of persons in the parish liable to serve, from which the over- 
seers are chosen by the justices. — Reg. v. Hoole, 2 L. T. (N. 
B.) 472, 8. C. Nom. Reg. v. Lancashire J J. 29 L. J. M. C. 214, 
shows that the justices may appoint overseers without tlie no- 
mination of the vestry. 

% A9 to ihe Qualification.— By s. 7 of the 5 & G Wm. IV. 
c. 50, any person living within the pariuli, or any adjoining 
parish, and having an estote in houses, land^ , tenements, or here- 
ditaments, lying within the parish, in his own riglit or in right 
of his wife, of the value of 10/. by the year, or a personal estate 
of the Yiilue of 100/. (such person not living within the parish 
being willing to serve the office), or being an occupier or 
tenant of houses, lands, tenements, or hereditaments (whether 
resident within the parish or within any adjoining parish) of 
the yearly value of 20/., is eligible to be elected a surveyor of 
the highways ; but no person who is exempted by law from 
serving the office of overseer is compellable to serve the office of 
surveyor. By s. 42, No. 2, pogt, s. 9 of 5 & 6 Wm. IV. c. 50, 
as to the appointment of a paid surveyor, shall not apply to 
any parish within a highway district. 

3. As to Justices* poujer of appointment. — By 5 & 6 Wm. IV. 
c. 50, s. 11, in case it shall appear on oath to the justices that 
the inhabitants of any pariidi have neglected or refused to 
nominate and elect a surveyor or surveyors, or that the out- 
going surveyor, except that he had been directed by the iidia- 
bitants so to do, has delivered no statement of the name and 
residence of his successor (the provision as to the statement of 
the outgoing surveyor shall not apply to any parish within 
any district formed under the 25 & 26 Vict. c. 61 ; see s. 42, 
No. 3, poet), or that he is dead, or has ceased to possess the 
qualification, or has become disqualified, or that he has 
neglected to act, or refused to carry into operation the duties 
imposed upon him, the justices are, by writing under their 
hands, at &eir next succeeding special sessions for the high- 
ways, to dismiss the surveyor, and to appoint any person whom 
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The justices sball in their provisional order make 
provision for the election of a waywarden 
or waywardens in places where no surveyor 
or surveyors were elected previously to the 
place forming part of a highway district :' 

A waywarden shall continue to act until his suc- 
cessor is appointed, and shall be re-eligible.' 

CoMequences of Formation of Highway District, 

11. At and after the first meeting in any high- 
way district of the Board of such district the follow- 
ing consequences shall ensue : 

All such property, real and personal, including 
all interests, easements, and rights in, to, 
and out of property, real and personal, and 
including things in action, as belong to or 
are vested in, or would but for this A-ct have 
belonged to or been vested in, any surveyor 
or surveyors of any parish forming part of 
the district, shall pass to and vest in the 
Highway Board of that district for all the 



they may think fit to be a sarveyor of the pariah tUl the next 
annual meeting. By s. 42, No. 8, poet, however, s. 45 of the 
5 & 6 Wm. TV. c. 50, relating to the holding of special sessions 
for the highways, shall not apply to the Highway Board of 
any district formed under the 25 & 26 Vict. c. 61. The Act 
contains no provision for the election of waywardens imme- 
diately after tiie district has been finally declared by the order 
of justices and before the annual election, which is to take 
place in March in every year. Consequently, in every case 
when the final order is made, further proceedings must be 
delayed till the election by the vestry of each pe^rish in the 
district on the foUowing March, of waywardens, when the 
Highway Board will be complete, and enter upon its duties. 

Further with respect to the election of surveyors, see Glen's 
" Highway Laws." 

^ Before making their provisional order it will therefore be 
necessary that the justices should ascertain whether a surveyor 
of highways had previously been elected for any parish pro- 
posed to be included in the highway district. 

' Consequently, whenever default is made in the election, 
the former waywarden wUl continue in office unless the justices 
make another appointment in the manner above mentioned. 
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estate and interest of such surveyor or sur- 
veyors as aforesaid, but subject to all debts 
and liabilities affecting the same :^ 

All debts and liabilities incurred in respect of 
any property transferred to the Highway 
Boara may be enforced against the Board 
to the extent of the property transferred :* 

All such powers, rights, duties, liabilities, capa- 
cities, and incapacities, (except the power 
of making, assessing, and levying highway 
rates,) as are vested in or attached to, or 
wovdd but for this Act have become vested 
in or attached to, any surveyor or surveyors 
of any parish forming part of the district, 
shall vest in and attach to the Highway 
Board :" 

All property by this Act transferred to the 
Board shall be held by them upon trust for 
the several parishes or places now maintain- 
ing their own highways within their district 
to which such property belongs, or for the 
benefit of which it was held previously to 
the formation of the district.* 

^ Under this provision all waste land allotted to parishes 
within the district for the repair of the highways, as well as 
all other property vested in the surveyor, under 5 & 6 Wm. IV. 
c. 50, s. 41, pass and become vested in the Highway Board, 
who will have the same powers with respect to the sale of 
lands from which the materials have been exhausted as sur- 
veyors have under the 5 & 6 Wm. IV. c. 50, s. 40, and 8 &^9 
Vict. c. 71, s. 1. See Glen's " Highway Laws," p. 210. 

^ This must mean, incurred by the surveyor ; and if the 
value of the property be insufficient to de&ay the debts or 
liabilities, it is difficult to see in what way &.ey can be re- 
covered or enforced, after the surveyor has been superseded by 
the highway district, unless, indeed, he may have incurred 
personal liability in respect of them. 

' As regards this provision, reference must be made to 
Glen's ** Highway Laws," which treats very fully of the various 
powers and duties of surveyors of highways by 5 & 6 Wm. IV. 
c. 50, ss. 18 & 19. See also the powers given to Highway 
Boards as surveyors of the highways. 

* Therefore, all materials, tools, and implements provided 
for repairing the highways transferred te the Highway Boards 
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12. The Highway Board of a district shall, at 
their first meeting or at some adjournment thereof, 
by writing under their seal, appoint a treasurer, 
clerk, and district surveyor ;* they may also at any 
meeting, if they think fit, appoint an assistant 
surveyor ; they may from time to time remove any 
of such officers, and appoint others in the room of 
such as may be so removed, or as may die or 
resign ;* they may also, out of any monies in their 
bands, pay such salaries as they think reasonable 
to the clerk and district and assistant surveyor, 
and to the treasurer, if they think necessary : pro- 
vided that before the treasurer enter upon his 
office the Board shall take sufficient security from 
him for the due performance of the duties of his 
office ;' but no appointment, except the first, to 

by the Act, must he applied and used hy the Board for the 
lepair of the roads of the several parishes from the surveycarai 
of which the same "was transferred. (See also s. 20, poet, as to 
the expenses of maintaining and keeping in repair the high- 
ways of each parish within the district.) 

* If the appointments be not made at the first meeting, 
and there should be no adjournment of the meeting, the power to 
appoint would seem to drop through. It is therefore important 
that if the Board are not prepared at the first meeting to make 
the whole of the appointments, that the meeting should not 
separate without its being adjourned to ^ future day. The 
appointment is to be made by writing under the seal of the 
Board, i.e. their common seal (see s. 9, No. 2, ante) ; but as it 
will be difficult for the Board to be prepared with a common 
seal at their first meeting, in order to avoid any question as to 
the validity of the appointments, it will be better that they 
should be made at an adjournment of the first meeting, and 
that the Board should, when it meets, give directions for a 
common seal to be procured before the adjourned meeting is 
held. The appointaaents will, of course, be recorded in the 
minutes of the proceedings of the Board in the usual way. 

* The appointment of the assistant surveyor need not be 
under seal ; but any future appointment of treasurer, clerk, or 
district surveyor should be made under the seal of the Board 
in like manner as the original appointment. 

' The nature of the security to be taken from their treasurer, 
it will be perceived, is left to the discretion of the Highway 
Board. 
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any of the offices specified in this section, shall be 
made unless notice in writing has been sent to 
every member of the Board.* 

13. Not more than one office of treasurer, clerk. Two offices 
and district or assistant surveyor of the same High- held by the 
way Board shall be held by the same person, or by "°^« person, 
persons in partnership with each other, or by per- 

sons in the relation of employer and clerk, agent, 
or servant, one of the other, or of the partner of 
either of them ; and if any person accepts or holds 
the office of treasurer, clerk, or district, or assistant 
surveyor, contrary to this provision, he shall be 
Uable to a penalty not exceeding 60Z.* 

14. The treasurer of each Highway Board shall Duties of 
receive, and hold to the account of such Board, all *'**»^'®'- 
monies paid to ot for the use of such Board, and 

shall make payments thereout under orders of such 
Board, and shall once in every three months, on 
or at such days or times as the Board may direct, 
or oftener if required by the Board, make up 
an account of all monies received and paid by 
him, and deliver the same to the clerk of the 
Board. 

15. The clerk of every Highway Board shall in Duties of 
person, or by such deputy as may be allowed by ^®'^ 
such Board, attend all meetings of the Board, and 
shall conduct the correspondence thereof, and 
enter and keep, in books to be provided for the pur- 
pose, notes, minutes, or copies, as the case may 
require, of the meetings, acts, orders, resolutions, 
proceedings, and correspondence of such Board, 

and shall keep all books, papers, and documents 

^ The first appointment of an assistant surveyor may be 
made without notice as well as the first appointment to any of 
the other offices ; and the section does not enable the Board 
to appoint more than one surveyor and assistant surveyor, how- 
ever large the district may be. 

2 This section is not very skilfully drawn ; but it means 
that each of the several offices specified shall be held by 
distinct persons, none of whom shall be in partnership one 
with the other, nor be connected with each other in the rela- 
tion of employer, &o. 
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committed to his charge, and shall perform all such 
other duties as the Board may direct.* 

16. The district surveyor shall act as the agent 
of the Board in carrying into effect all the works 
and performing all the duties hy this Act required 
to be carried into effect or to be performed by the 
Board, and he shall in all respects conform to the 
orders of the Board in the execution of his duties, 
and the assistant surveyor, if any, shall perform 
such duties as the Board may require, under the 
direction of the district surveyor. 

Works and Duties of Board, 

17. The Highway Board shall maintain in good' 
repair the highways within their district, and shall, 
subject to the provisions of this Act, as respects the 
highways in each parish within their district, per- 
form the same duties, have the same powers, and 
be liable to the same legal proceedings as the sur- 
veyor of such parish would have performed, had, 
and been liable to if this Act had not passed." It 
shall be the duty of the district surveyor to submit 
to the Board at their first meeting in every year," 

^ The Act contains a singolar omission in not giving the 
Highway Board express authority to provide a board-room for 
their m^tings, or oMcea for the faransadion of the business of 
the district. The clerk, it is presumed, will provide his own 
office in consideration of his salary ; and the use of a board- 
room may be paid for under s. 20, post, and charged to the 
district ftmd as a necessary expense incurred by the Board 
for the common use or benefit of the several parishes within 
the district. It seems doubtful to what extent the powers 
given to Highway Boards as surveyors of the highways by 
5 & 6 Wm. IV. c. 50, ss. 18 & 19, will be transferred to the new 
Highway Boards, especially the power given by the latter 
section as to the purchase of ground or premises for the 
keeping of the implements and materials necessary for the 
repair of the highways, or for preparing the same. 

2 The duties and powers of the surveyor in relation to the 
management of the Mghways will be found fully set out in 
Glen's " Highway Laws,'* p. 28, and the subsequent chapters 
of that work. 

3 The first meeting in every year will be that which is h^d 
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an estimate of the expenses likely to be incurred 
during the ensuing year^ for maintaining and keep- 
ing in repair the highways in each parish within 
the district of the Board, and to deliver a copy of 
such estimate as approved or modified by the 
' Board so far as the same relates to each parish to 
the waywarden of such parish. 

18. Where complaint is made to any Justice of Proceedingi 
the Peace that any highway within the jurisdiction ZfZ"^^ 
of the Highway Board is out of repair, the justice repair, 
shall issue two summonses, the one addressed to 
the Highway Board and the other to the way- 
warden of the parish liable to the repair of such 
highway,^ requiring "such Board and way warden'to 
appear before the justices at some petty sessions, 
in the summons mentioned, to be held in the di- 
vision where such highway is situate ;' and at such 

after the annual election of waywardens. See s. 10, ante, and 
note thereon. 

^ According to the language of the Act, the estimate is to 
he made for the " ensuing year," but the ensuing year is in 
strictness the year next following the year before mentioned in 
the section, and this obviously cannot be the meaning intended 
to be conveyed. The intention, though badly expressed, 
appears to be that the estimate should relate to the current 
year, and not to the year ensuing, or next following the year 
iirst referred to. 

' If it be a turnpike road that is out of repair, the justices 
will proceed in conformity with the 94th section of 5 & 6 Wjn. 
IV. c. 50. See Glen's "Highway Laws," p. 137. 

3 By s. 38, post, no Justice of ibe Peace shall act as such in 
any matter in which he has already acted as a member of the 
Highway Board, and in which the decision of such Board is 
appealed againet. As, however, proceedings under this 
section are not in the nature of an appeal against any decision 
of the Highway Board, it would seem that a justice who is a 
member of the Board is not disqualified from acting in pro- 
ceedings to compel the repair of a highway within the 
district. It will be seen, s. 9, No. 1, anU, that all justices 
acting for the county and residing within the district are 
members of the Highway Board; and as the proceedings 
under s. 18 are to take place at the petty sessions held in the 
division where the highway which is out of repair is situated, it 
must necessarily follow that all the justices for the county acting 
at that petty sessions will be members of the Highway Board. 
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petty sessions, unless the Board undertake to 
repair the road to the satisfaction of the justices, 
or unless the waywarden deny the liability of the 
parish to repair,* the justices shall direct the Board 
to appear* at some subsequent petty sessions to 
be then named, and shall either appoint some com- 
petent person to view the highway, and to report 
to them on its state at such other petty sessions, 
or fix a day, previous to such petty sessions, at 
which two or more of such justices will themselves 
attend to view the highway. 

At such last-mentioned petty sessions, if the 
justices are satisfied, either by the report of the 
person so appointed, or by such view as aforesaid, 
that the highway complained of is not in a state 
of complete repair, it shall be their duty to make 
an order on the Board limiting a time for the 
repair of the highway complained of;' and if such 
highway is not put in complete and effectual 
repair by the time limited in the order, the justices 
in petty sessions shall appoint some person to put 
the highway into repair, and shall by order direct 
that the expenses of making such repairs, together 
with a reasonable remuneration to the person ap- 
pointed for superintending such repairs, and 
amounting to a sum specified in the order, toge- 
ther with the costs of the proceedings, shall be 
paid by the Board; and any order made for the 

* Section 49 provides for the case in which the liability to 
repair is disputed. Under the 5 & 6 Wm. IV. c. 50, s. 95, the 
surveyor on behalf of the parish elenied the duty or obligation 
to repair. 

^ By s. 9, No. 2, ante, the Highway Board is incorporated, 
bat the latter part enables the Board to appear before the~ 
justices at petty sessions by tiieir district surveyor or derk, or 
any member of the Board. 

* The justices must be satisfied either upon their own view, 
or upon tiie report of their viewer, that the highway is not in 
a state of complete repair. They are not bound to act ux)on 
the report of their viewer, but may act upon their own discre- 
tion in making an order on the Highway Board. Reg, v. 
WatB JJ., 8 Dowl. P. C. 717. S. C. nom Beg. v. Badnor, 
Earl, 4 Jur. 460. 
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payment of such costs and expenses may be re- 
moved into the Court of Queen's Bench, in the 
same manner as if it were an order of general or 
quarter sessions, and be enforced accordingly.* 

All expenses so directed to be paid by the Board 
in respect of the repairs of any highway sliall be 
deemed to be expenses incurred by the Board in 
repairing such highway, and shall be recovered 
accordingly. 

The Highway Board may appear before the 
justices at petty sessions by their district surveyor 
or clerk, or any member of the Board. 

19. When, on the hearing of any such summons when owi- 
respecting the repair of any highway, the liability fjS^,*® 
to repair is denied by the waywarden on behalf of disputed, 
his parish, or by any party charged therewitli," the 
justices shall direct a bill of indictment to be pre- 
ferred, and the necessary witnesses in support 
thereof to be subpoenaed, at the next assizes to be 
holden in and for the said county, or at the next 
general quarter sessions of the peace for the 
county, riding, division, or place wherein such 
highway is situate, against the inhabitants of the 
parish, or the party charged therewith, for suffer- 
ing and permitting the said highway to be out of 
repair ; and the costs of such prosecution shall be 

paid by such party to the proceedings as the 
court before whom the case is tried shall direct, 
and if directed to be paid by the parish shall be 
deemed to be expenses incurred by such parish in 
keeping its highways in repair, snd shall be paid 
accordingly.* 

Escpen8e8. 

20. The salaries of the officers appointed for^j^pe^^ 
each district, and any other expenses incurred by ^^ charged. 

' That is by certiorari, which must be appHed for within 
six months after the date of the order. 

* As in the case of a highway repairahle raiione temirss. 

' As regards the enforcement by indictment of the repair of 
a highway, see Glen's " Highway Laws," pp. 139 to 166. 
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any Highway Board for the common use or benefit 
of the several parishes within such district,' shall 
be annually charged to a district fund, to be con- 
tributed by and charged upon the several parishes 
within such district in proportion to the average 
of the expenditure incurred during the three last 
preceding years in such parishes respectively in 
maintaining and keeping m repair the highways 
thereof;* but the expenses of maintaining and 
keeping in repair the highways of each parish 
within the district, and all other expenses in rela- 
tion to such highways," except such expenses as 
are in this Act authorized to be charged to the 
district fund, shall be a separate charge on each 
parish. 

^ The cost of implements, toolB, carts, and the like, appear 
to he expenses incurred for the common use or benefit of the 
district, and should therefore be charged to the district fund. 
It would obviously be impracticable to confine the use of any 
su(^ articles exclusively to any particular pariuh. The cost 
of actual labour and materials will, however, be a separate 
charge on each parisli under the latter part of this section. 

* Hence it will be of importance that the Highway Boaid 
should require all former surveyors of the highways within 
the distridi to deliver up to them all books of account and 
accounts relating to the repair of the highways, as well as 
highway-rate books. From such books, and the expenditure 
of the Highway Board during the first year of its existence, 
the first three years' averages wiU be calculated for the 
apportionment of the district-iund charges. Triennial averages 
will be calculated for every subsequent year ; and for the pur- 
pose of ascertaining such averages the expenditure of the last 
three preceding years is to be taken. The district-fund 
account will be apportioned at the end of the highway year in 
March ; say, for example, the year ending the 25th March, 
1864. For the purpose of the apportionment that year, the 
averages will be calculated upon the expenditure for tiie three 
preceding years ended respectively on the 25th March, 1861, 
25th Maroh, 1862, and 25th March, 1868. The averages for 
every subsequent year (say 1855), will be calculated by 
leaving out the first year (say 1861), and adding the latest 
year (say 1864). 

' Expenses specially incurred in relation to any highway, 
would be a separate charge upon the particular pariMk ; but 
not so if the expenditure was incurred for the common benefit 
of the district. See the note to the first part of this section. 
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21. For the purpose of obtaining payment from Mode of 
the several parishes within their district of the exp?iS 
sums due from them, the Highway Board shall 
order precepts to be issued to the overseers of the 
said parishes/ stating the sum to be contributed 
by each parish," and requiring the overseers of such 
parish, within a time to be limited by the precept,* 
to pay the sum therein mentioned to the treasurer 

* The following note, transcribed from Glen's " Poor Law 
Board Orders '* {fourth edition), is equally applicable to orders 
of a Highway Board under this section :— ** If the contribution 
orders for the servioe of the half-year ending at Michaelmas 
are made payable on a day or days subsequent to the 25th 
March immediately preceding, it will be convenient to delay 
the issue of the orders until after the new overseers are 
appointed, or else that they should be issued in sufficient time 
to enable the old overseers to coUect and pay the money before 
they go out of office. The Poor Law Board have stated that 
they think it very doubtful whether, as regards an order of 
contribution made upon existing overseers, preceding over- 
fieers could be proceeded a.gainst for any neglect to pay to tiie 
union treasurer the money required by the order." (70. C. 
217.) The Act only mentions "overseers," but as church- 
wardens are ex officio overseers of the poor, the order should be 
addressed to them alone ; and the order should be addressed 
to aU of them by name, and should be personally served upcn 
one or more of them; as unless it be so, payment of the 
money cannot be enforced. On this point see the provision in 
the Poor Law Act, 12 & 13 Vict. c. 103, s. 7, in Glen's " Poor 
Law Statutes.'* 

^ The Act contemplates that the Highway Board should 
defray their current expenditure out of me money called for 
during the current year. With regard to the poor rates, it has 
been the long-established doctrine (see Tawney's Case 2 Salk. 
531 ; Beg. v. Goodcheap^ 6 T. R. 159, and otliers), that over- 
seers cannot levy retrospective rates, that is, that they cannot 
levy rates to defray debts incurred by parish officers of former 
years, unless in cases where they are expressly authorized to 
do so by statute, as in 41 Geo. III. c. 23, s. 9 ; and also in 11 & 
12 Vict. c. 91, S3. 1 & 2. The same rule has been held to ^ 

apply to a Board of Guardians, who cannot, under the powers 
conferred ujxjn them by articles 81 & 82 of Glen's ** Poor Law 
Board Orders,** make an order upon the overseers for payment 
of money to defray debts or liabilities incurred in a former 
year. See Waddington v. !Z%e Guardians of the City of 
London. 

3 The precepts wUl be based on the estimates of the district 
surveyor imder s. 17, ante. 

D 



62 The Highway Act^ 

of the Board, and the overseers shall comply with 
the requisition of such precept by paying the sums 
to be contributed by their respective parishes out 
of any monies in their hands applicable to the 
relief of the poor, but no contribution required to 
be paid by any parish at any one time in pursu- 
ance of this Act shall exceed the sum of tenpence 
in the pound, and the aggregate of contributions 
required to be paid bv any parish in any one year 
in pursuance of this Act shall not exceed the sum 
of two shillings and sixpence in the pound, ex* 
cept with the consent ol four-fifths of the rate- 
payers of the parish in which such excess may be 
levied, present at a meeting specially called for the 
purpose, of which ten days' previous notice has 
been given by the waywarden of such parish,* and 
then only to such extent as may be determined 
by such meeting:* Provided, that in any parish 
where, for a period of not less than seven years 
immediately preceding the passing of this Act, it 
has been the custom of the surveyor of highways 
for such parish to levy a highway rate in respect 
of property not subject by law to be assessed to 
poor rates, the monies payable in pursuance of the 
precept of the Highway Board shall not be paid 
by the overseers, but may be raised and paid by 
the waywarden of such parish out of a highway 
rate, to be assessed and levied in manner and in 
respect of the property in and in respect of which 
the same would have been assessed and levied if this 
Act had not passed.' 

^ This notice should, it is apprehended, be given in the 
same way that notices of vestry meetings are given, only that 
it is to be given by the waywarden ; and the meeting will be 
in the nature of a vestry meeting presided over by the incmn- 
bent of the parish, if he be present thereat. 

^ The limitation as to the amount to be called for by the 
Highway Board is in conformity with the 5 & 6 Wm. FV. 
c. 50, s. 29, and the South Wales Highway Act, 23 & 24 
Vict. c. 68, s. 23. See Glen's "Highway Laws," pp. 49, 50. 

^ In parishes in which the proviso to this section may 
operate, highway rates will continue to be made as heretofoie, 
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' 22. Where any parish, as defined by this Act, Provision 
and in this section called a highway parish, is not J^^^Jg^d^ 
a parish separately maintaining its own poor, in by Act not 
this section called a poor law parish, the Highway Suh^rlsh 
Board shall issue their precept or precepts to the maintaining 

/. . 1 1 "^ • i_ i» xV 1 'ts ^^'^ poor. 

overseers- of the poor law pansh, or of the several 
poor law parishes, if more than one, of which such 
nighway parish forms part, and in the precept or 
precepts so issued shall specify the part or parts 
of the poor law parish or poor law parishes consti- 
tuting the highway parish in which the sum required 
by the Board is to De levied, and if there be more 
than one such parish shall apportion among . such 
parts the amounts to be levied in each parish.^ 

Where any highway parish is so situate that 
there are no overseers to be found to whom the 
precepts of the Board may be issued, or it is un- 
certain to what overseers such precepts should be 
issued, the precepts of the Highway Board shall be 
directed to the waywarden of such parish, and it 



only that they will be made by the waywazdens instead of by 
the surveyors of highways. As to the mode of making high- 
wy rates, see Glen's " ffighway Laws," pp. 47 to 66. Il is 
to be observed that the custom must have existed not less than 
seven years immediately preceding tiiie passing of the Act, 
that is, the custom must nave existed on the 2^ of July, 
1855. If it did not exist at that date, the proviso will not 
apply, and the overseers will in all time coming be bound to 
provide out of the poor rates the necessary funds to meet pre- 
o^ts of the Highway Board. 

1 This section standing alone is defective in not directing in 
what way the overseers of the *' poor law parish " shall raise 
the m<Hiey required by the precept of the Highway Board to be 
paid in respect of the portion of it which forms a separate ** high- 
way parish." Under s. 21, when the area of the two parishes is 
conterminous, the money is to >be paid out of the poor rates levied 
over tiie whole of the poor law parish; but no power is 
eKpressly given to the overseers to levy separate rates in 
respect of any " highway parish " forming part of a "poor 
law parish;" and the case will not be provided for by s. 7 
(lastly), ante, unless the combination contemplated l^ that 
provisian takes place previous to the formation of the highway 
oisl^ct. 8ee; however, s. 23, poet, and note thereon. 

D 2 
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shall be his duty to levy the sums therein required 
to be levied.^ 

23. Subject to the aboye-mentioned restrictions 
as to the amount of rates to be levied in pursuance 
of this Act, all overseers or other persons to whom 
precepts of a Highway Board are hereby directed 
or authorized to be issued shall have the same 
powers, remedies, and privileges for and in respect 
of levying the rates hereby authorized to be levied 
for making payments to a Highway Board as they 
would have in the case of levying ordinary rates for 
the relief of the poor." 

24. If any payment required to be made by 
the overseers of any parish, or other persons 
authorized to levy rates by this Act, of monies 
due to a Highway Board is in arrear," it shall be 
lawful for any two justices, on application under 

1 Tlie Act says that it shall be the duty of the waywarden 
to levy the silms required ; but I am unable to see that the 
Act confers upon the waywarden any powers to enforce the 
levy. See on this point note on s. 28, pod. The latter part 
of this section seems to contemplate the case of an outlying 
part of a parish provided for s. 33, post. 

2 By s. 22 the Highway Board may direct their precepts to 
the overseers when the highway parish forms part of a poor 
law parish ; and the intention of this section appears to be to 
give the overseers power in such a case to levy a rate in the 
highway parish jEbr the purposes of the Highway Board ; but 
it has not done so in express terms. Again, *' all overseers or 
other persons to whom precepts of a Highway Board are 
hereby directed," &c., "shall have the same powers, &c., as 
they would have in the case of levying ordinary rates for the 
relief of the poor." So far as the overseen may be required 
to levy a special rate for the purpose of providing the money 
required by the Highway Board, no difficulty wm axiBe ; but 
the word "they" not only governs the preceding words "all 
overseers," but also the words " other persons." Hiese latter 
words obviously refer to the " waywar<tens ;" but those officers 
were not previously known to the law, and certainly they can 
have no "powers, remedies, and privileges," in respect of 
" levying ordinary rates for the relief of the poor." In so fer, 
therefore, the section appears to &il in its intention. 

^ The information must be laid within six calendar months 
from the date of the precept of the Highway Boiurd. See 11 & 
12 Vict. c. 43, s. 11, and Glen's second ^tion of " Jervis*s Acts,*' 
also Glen's " Snowden's Magistrates' Assistant," 5th edition. 
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Che band of the ebairman for the time being of such 
Board' to summon the said overseers or other 
persons to show cause at petty sessions why such 
payment has not been made ; and the justices at 
such petty sessions, after hearing the complaint 
preferred on behalf of the Board, may, if they 
think fit, cause the amount of payment in arrear, 
together with the costs occasioned by such arrear, 
to be levied and recovered from the said overseers 
or other persons or any of them, in like manner as 
monies assessed for the relief of the poor may be 
levied and recovered,' and the amount of such 
arrear, together with the costs aforesaid, when 
levied and recovered, to be paid to the said 
Board." 

Accounts, 

25. The accounts of every Highway Board shall Accounts to 
be made up and balanced to the Twenty-fifth day {JJJJf "p 
of March in every year, and for the space of seveji March, and 
clear days immediately following shall be open for be pubusiicli. 
the inspection at the office of the clerk, or any 
other convenient place, of every ratepayer in the 
several parishes within the district, between the 
hours 01 ten and four ; at the expiration of such 
time the accounts shall be audited by such Board, 
and signed by the chairman, on or before the 
Twenty-fifth day of April ;* and such Board shall 

1 The "application" should be in the nature of an infor- 
mation. See " Jervifl'fl Acts,'' by Glen. 

3 That is, by distress and sale of the goods of the overseer, 
and in de&ult committal for a period not exceeding three 
calendar months. See 12 Vict. c. 14, s. 2, in Glen's " Poor 
Law Statutes.*' 

' With reference to this section it is further to be observed 
that if the overseers make default, any costs which they may 
incur by reason of the proceedings of the Highway Board to 
enforce their precept must be borne by the overseers them- 
selves, and cannot be charged on the poor rate. See note to 
8. 21 (*) as to service of the precepts upon the overseers per- 
sonally. 

** According to this provision the Board by whom the 
money is expended are to render an account thereof to them- 
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cause a statement showing^the receipt and expendii- 
ture in respect of each parish, and the apportioned 
part of expenditure chargeable thereto in respect 
of the district fond, and such other particulars, 
and in such form, as the Secretary of State may 
direct, as hereinafter mentioned,' to be printed 
and sent within thirty days after the said audit," 
by post or otherwise, to each member of the Board 
and to the overseers of every parish within the 
district ; and the Clerk of the Board shall furnish 
a copy of such statement to any ratepayer within 
the district on his application, and on the payment 
of a sum not exceedmg one penn3\ 

26. Where a waywarden or any ratepayer of any 
parish is of opinion that the amount charged to his 
parish for maintaining and keeping the highways 
therein, or in respect of the other expenses in 
relation to such highways, is more than the sum 
that has actually been expended in his parish, or 
than ought to have been charged thereto, he may 
appeal to the justices assembled at any court of 
general or quarter sessions held within the period 

• m ■- ■■■■■ m ■ ■■■ »■■■■! laM^i ■»»M« ■ ^-^w^i^i^^— ^,^ 

selves as a Board, and the Board ate to allow or disallow (?) 
their own expenditure, and then the accounts are to be signed 
by their ohairman. Truly a very comfortable mode of audit, 
and the best possible system that could be devised to '*make 
things pleasant,'* even at the risk of an appeal to the quarter 
sessions as provided for by s. 26, post. Ineffective as it is as 
an audit, the new system of accounting will, however, put an 
end to the abuse which has been long and extensively pre- 
valent, of applying the highway rates to the payment of 
charges incurred by overseers of the poor and others, for the 
supposed benefit of the parish, without any authority in law. 
l^he Highway Board will not be likely to apply their ftmds 
illegally on account of any particular parish m tiieir district 
ex ocdhedra the highways, and in so £a.r, therefore, the institution 
of Highway Boards wiU strike at the root of a description of 
parochial expenditure whidi, imder the loose system of the 
audit of highway accounts by the justices, the law has not 
hitherto reached. 

^ See s. 29, post. 

^ That is, ¥dthin thirty days after the audit by the High- 
¥ray Board, not within thirty days after ibe aooounts have been 
signed by the chairman of ibe Board. 
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of four montliB from the time at which the accounts 
were audited by the Board ; but no such appeal 
shall be entertained unless notice of the intention 
to appeal, specifyins the amount complained of, is 
given to the Board by the appellant in writing 
under his hand within fourteen days after the 
statement of such accounts shall have been sent to 
the overseers of such parish.' 

On the hearing of such appeal the Court may 
rectify the accounts complained of, and may also 
rectify the sum to be contributed to the common 
fund, and calculated on the expenditure com- 
plained of.* 

If the appellant is successful the costs shall, un- 
less the Court otherwise orders,' be paid b^ the 
Board, and shall be charged to the parishes within 
the jurisdiction of the Board other than the parish 
to which appellant belongs, in the same proportions 
in which such parishes contribute to the commoil 
fund of the Board. 

If the appellant is unsuccessful the Board, if the 
waywarden be the appellant, may charge the costs 
of the appeal^ to the parish to which the appellant 
belongs, in the same manner as if they were ex- 
penses incurred in repairing the roads in such 
parish, and may levy the sum accordingly, and 



1 The appeal is with reference to the '* amount ** charged ; 
and it does not appear to be contemplated that any person can 
be aggrieyed by the nature of the expenditure of the High- 
way Board. However, looking to the short time that is 
allowed for appealing — fourteen days after the statement of the 
account shall have been sent to the overseers under s. 25, ante 
•—it will behove the overseers not only to examine the statement 
oarefblly themselves, but to give every possible publicity to it 
in the parish after they receive it. With such a system of audit 
and appeal, it is scarcely an exaggeration to say that the 
Highway Boards are virtually irresponsible in a legal sense in 
rei^ect of thair expenditure of the money of the ratepayers. 

' It seems that the court may only " rectify " the accounts, 
they cannot disallow any item of illegal or extravagant expen- 
diture. 

3 That is, the Oourt may not give costs to either party. 

* Query, the costs of the appellant as well as of the Board ? 
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may carry the sum so levied, to the account* of the 
several parishes within the jurisdiction of the 
Board other than the parish to which the appellant 
waywarden belongs, in the same manner as if they 
were expenses contributed by such parishes to the 
common fund of the Board ; but if some ratepayer 
other than the waywarden is the appellant the 
Court may order the costs of the appeal to be paid 
by such appellant,* and such costs shall be reco- 
verable in the same;nauner as a penalty is recovered 
under this Act. 
Clerk of ^^* ^^^^ clcrk to cvery Highway Board shall, 

Highway vdthin such thirty days after the said audit," transmit 
tran^u such Statement to one of Her Majesty's principal 
statement to Secretaries of State ; and any such clerk who sliall 
State. ^^ not within the time aforesaid transmit the said 
statement to the said Secretary of State shall for 
every such offence, upon a summary conviction for 
Penalty for the Same before two Justices of the Peace, be liable 
neglect, ^^ ^ penalty not exceeding lOZ. ' 

Abstract of 28. The Secretary of State shall cause the state- 
beiaidbetore "^^^^^^ SO transmitted to be abstracted, and the 
I'ariiament. abstracts thereof to be laid before both Houses of 
Parliament, with the other statements in relation 
to highways required to be abstracted and laid be- 
fore Parliament by the Act of the session holden 
in the twelfth and thirteenth years of Her Majesty, 
chapter thirty-five." 
Secretary of 29. It shall be lawful for one of Her Majesty's 
Slate may principal Secretaries of State to cause to be pre- 

cause form of^ j*^ ,« „ , ., , , *^ 

statement to pared suCQ lorms lor such statement as he may 



be prepared. 



1 To the account of the several parishes in the same pro- 
portions in which such parishes contribute to the common 
(district) fund of the Board. The costs will in that case be 
charged to the district fund, and the parishes credited with 
their proportions as payments on account of that fond. 

2 If the Court do not so order, the costs of the Highway 
Board will be defrayed as in the preceding part of this division 
of the section. 

^ See section 25 and note (2) thereon. 
'* With respect to these statutes, see Glen's "Highway 
Laws," pp. 38—40. 
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from time to time deem suitable, and also from 
time to time to alter the forms for the annual 
statement prescribed by the said Act of the twelfth 
and thirteenth years of Her Majesty, but no state- 
ment shall be transmitted under that Act concern- 
ing parishes wholly within a highway district under 
this Act.* 

30. The Highway Board shall, at the end of Quarterly 
each quarter, deliver or send in a prepaid letter to SJ^SSu^to 
the overseers of every pariah an account of the overseers. 
expenses of maintaining and keeping in repair the 
highways within their respective parishes during 

the preceding quarter.' 

31. All officers appointed by the Highway Board officers ap- 
shall, as often as required by them, render to them gjSJSJly^ 
or to such persons as they appoint a true, exact, Board to 
and perfect account in writing under their respec- JS^ whmi 
tive hands, with the proper vouchers, of all monies required, 
which they may respectively to the time of render-^ 

itig such accounts have received and disbursed oil 
account or by reason of their respective offices ; and 
in case any money so received oy any such officer 
remains in his hands the same shall be paid to the 
Board, or to such person or persons as they in 
writing under their hands empower to receive the 
same ; and if any officer refuses or wilfully neglects 
to render and give such account, or to deliver up 
such vouchers, or for the space of fourteen days 
after being thereunto required by the Board re- 
fuses or wilfully neglects to give up to them or to 
such person or persons as thev appoint all books, 
papers, writings, tools, and things in his hands, 

* This section is similar to s. 31 of the South "Wales High- 
way Act, 23 & 24 Vict. c. 68. 

2 This must mean the quarters ending respectively on the 
24th June, 29th September, 25th December, and 25th March 
in each year. In practice the account must be confined to the 
expenses actually paid during the preceding quarter ; for it 
will be impracticable to distinguish the expenses actually 
incurred during the quarter, especially whilst works are yet in 
progress. 

d3 
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custody, or power relating to. the execution of hia 
office, it shall be lawful for any Justice of the Peace 
for the county where the officer so making default is 
or resides, upon application made to him for that 
purpose by or on behalf of the Board, to make in- 
quiry of and concerning any such default as afore- 
said in a summary way, as well by the confession of 
the party as by the testimony of any credible wit- 
ness or witnesses upon oath, and by warrant under 
his hand and seal to cause such money as may 
appear to him to be due and unpaid to be levied 
by distress and sale of the goods and chattels of 
such officer, rendering to him the overplus (if any), 
on demand, after payment of the money remain- 
ing due and deductmg the charges and expenses of 
making such distress and sale; and if sufficient 
distress cannot be found, or if it appears to any 
such justice in manner aforesaid that any such 
officer has refused or wilfully neglected to srive such 
account, or to deliver up all books, papers, writ- 
ings, tools, matters, and things in his custody or 
power relating to the execution of his office, the 
justice shall commit him to the house of correction 
or common gaol of the county where such offender 
is or resides, there to remain without bail until he 
gives a true and perfect account and verifies the 
same in manner aforesaid, and produces and 
delivers up the vouchers relating thereto, and 
pays the money (if aily) remaining in his hands 
as aforesaid according to the direction of the 
Board, or has compounded with the Board for 
such money and paid such composition (which 
composition the Board are hereby empowered to 
make and receive), or until he delivers up such 
books, papers, and writings, tools, matters, and 
things as aforesaid, or has given satisfaction to 
the Board concerning the same; but no officer 
who may be committed on account of his not 
having sufficient goods and chattels as aforesaid 
shall be detained in prison by virtue of this 
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Act for any longer time than six calendar 
months.' 

SwpplemewtaX Provisiom, 

32. Where in pursuance of an Act passed in the Provision as 
twentieth year of the reign of Her present Majesty, ^^Sai 
chapter nineteen, and intituled " An Act for the places- 
Belief of the Poor in Extra-parochial Places," any 
place is declared to be a parish, or where overseers 
of the poor are appointed for any place, such place 
shall for the purposes of this Act be deemed to be 
a parish separately maintaining its own highways ; 
and where in pursuance of the same Act any place 
is annexed to any adjoining parish, or to any dis< 
trict in which the relief of the poor is administered 
und^ a local Act, such place shall for the purposes 
of this Act be deemed to be annexed to such parish 
or district for the purposes of the maintenance of 
the highways, as well as for the purposes in the 
said Act mentioned.' 

* It will be observed that in this section the word ** officers *' 
is mentioned throughout. The ohject of the provision is 
difficult to understand ; for if an officer do not conform to 
the requirements of the Highway Board, he may be at once 
removed by the Board under s. 12, ante. Doubtless the in^ 
tention was to compel persons who may have ceased to be 
** officers " to render an account and to pay over and deliver 
up all money and other things belonging to the Highway 
Board in their poBsession; but how far the section will be 
applicable to a person who has ceaaed to be an ** officer," is 
open to very grave question. If the person proceeded against 
is still an "officer,*' no question can arise as to his account- 
ability under the section : it will, however, be a somewhat 
novel proceeding to see a person who is an "officer" of 
the Highway B<Mrd detained in prison by virtue of the Act 
for a period of six months. It is certainly much to be re« 
gretted that this section, as well as some other parts of the 
Act, were not framed with greater perspicuity and exactness. 

* In Glen's "Highway Laws,*' p. 130, the author pointed 
out that ^be Act 20 Vict. c. 19, perochialized places which 
were formerly extra parochial, for the purposes of assessment 
to the poor rate, the relief of the poor, the county police or 
borough rate, Ihe burial of the dead, the removal of nuisanoesi 
the registration of parliamentary and municipal voters, and 
the registration of births and deaths ; but that the Act did 
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Provision for 33. AYlieriB part of a parish is not contiguous io 
of parSS'* the parish of which it is a part, such outlying part 
may at the discretion of the justices be annexed to 
a district, and, when so annexed, it shall, for all the 
purposes of the Highway Acts, be deemed to be a 
pansh separately maintaining its own highways.* 
Expenses of 34. Where anv highway which any body politic 

reptxirof , " • v i.i j. • i. ^-^^ 

highways or Corporate or person is liable to repair by reason 
may be re- Qf teuure of any land, or otherwise howsoever, shall 

covered from - -i- ^ i ' .y •itv^i* 

party liable be adjudged in the manner provided by the pnn- 
ration?*'^ CTOal Act to be out of repair, the Highway Board 
tennrae. oi the district iu which such highway is situate. 
may, if they see fit, direct their surveyor to repair 
the same, and the expenses to be incurred in such 
repair shall be paid by the party liable to repair as 
aforesaid; and it shall be lawful for any justice, 
upon the application of any person authorized in 
this behalf by the Highway Board, to summon the 
party liable to pay such expenses to appear before 
two justices at a time and place to be named in 
such summons, and upon the appearance of the 
parties, or in the absence of either of them, it shall 



not in any way apply to highways ; and he showed that the 
inhabitants of an extra parochial place were not on any gene- 
ral principle of law liable to repair the highways within it; 
The BiQ which has become the present Adt^ when originally 
introduced, was framed without any reference to the provisions 
of the 20 Vict. c. 19 ; but the author having called the atten- 
tion of the Secretary of State to the difficulties which would 
most likely arise if the clause should pass in its original 
state, the present clause, .after a conference at the Home 
Office on the subject, was substituted. The first part of the 
section refers to s. 1 of the 20 Vict. c. 19, and the latter part 
to SB. 4 & 8 of that Act. 

^ When or how the justices are to exercise their " discretion" 
under this section is certainly not apparent. Probably they 
may do so when they form the highway district in the manner 
provided for by ss. 5, 6, ante. If, however, they do not then 
exercise their discretion, it is difficult to see when or in what 
way they are to do so. However, whenever the discretion is 
exercised, the outlying part qf the parish will become a sepa- 
rate highway parish ; and in that case the waywarden will 
have to levy a highway rate in it. See s. 22, ante. 
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be lawful for such justices to hear and determine 
the matter, and make such order, as well as to costs 
or otherwise, as to them may seem just.^ 

35. Where any person or corporation is liable, Highways 
by reason of tenure of lands or otherwise, to repair raSf^^^* 
any highway situate in a highway district, the per- teimrae may 
son or corporation so liable may apply to any Jus- repairable i^ 
tice of the Peace for the purpose of making such ^« parish. 
highway a highway to be repaired and maintained 
by the parish in which the same is situate ; and 
such justice shall thereupon issue summonses 
requiring the waywarden of such parish, the disr- 
trict surveyor, and the party so liable to repair 
such highway as aforesaid, to appear before two or 
more justices in petty sessions assembled, and the * 
justices of such petty sessions shall proceed to 
examine and determine the matter, and shall, if 
they think fit, make an order under their hands 
that such highway shall thereafter be a highway to 
be thereafter repaired and maintained by the 
parish, and shall in such order fix a certain sum to 
be paid by such person or corporation to the High- 
way Board of the district, in full discharge of all 
claims thereafter in respect of the repair and main- 
tenance of such highway ; and in default of pay- 
ment of such sum the Aboard may proceed for the 
recovery thereof in the same manner as for the 
recovery of penalties or forfeitures recoverable 
under this Act : Provided always, that when the 
sum so fixed to be paid in full discharge of all 
claims thereafter in respect of the repair and main- 
tenance of such highway exceeds 50Z., the same, 
when received, shall be invested in the name of the 
Highway Board of the district in some public 
Government securities, and the interest and divi- 
dends arising therefrom shall be applied by such 
Board towards the repair and maintenance of the 
highways within the parish in which such highway 

^ This section is similar in its provisions to the South Wales 
Highway Act, 23 & 24 Vict. c. 68, s. 36; see also 5 & 6 
Wm. IV. c. 50, 8. 62, in Glen's " Highway Laws," p. 111. 



64 > The Higiway Act^ 

is situate ; but when such sum does not exceed 
502. the same or any part thereof, at the discre- 
tion of such Highway Board, shall from time to 
time be applied by such Board towards the repair 
and maintenance of the highways within such 
parish : Provided that any person aggrieved by any 
order of justices made in pursuance of this section 
may appeal to a court of general or quarter sessions 
holden within four months from the date of such 
(Mrder; but no such appeal shall be entertained 
unless the appellant has given to the other party to 
the case a nptice in writing of such appeal, and of 
the matter thereof, within fburteen days after such 
order, and seven clear days at the least before such 
sessions, and has entered into a recognizance, with 
two sufficient sureties, before a Justice of the Peace,, 
conditioned to appear at the said sessions, and to 
try such appeal, and to abide the judgment of the 
Court thereupon, and to pay such costs as may be 
by the Court awarded ; and upon such notice being 
given, and such recognizance being entered into, 
the Court at such sessions shall hear and determine 
the matter of the appeal, and shall make such order 
thereon, with or without costs to either party, as 
to the Court may seem meet : 

From and after the making of such order by the 
justices, or by the Court on appeal, as the case 
may require, such highway shall be repaired in like 
manner and at the like expense as highways which 
a parish is liable to repair. 
Provision M ^^' Where the inhabitants of any parish are 
to roads laid desirous of undertaking the repair and mainte- 
nance of any driftway,* or any private carnage or 

* With reference to the provisiona of this section, see Glen's 
" Highway Laws." pp. 111—113, and 5 & 6 Wm. IV. c. 50. 
s. 62, and 23 & 24 Vict. c. 60, s. 37. Note, however, the 
limitation in these two Acts as to the amounts therein men- 
tioDfid, namely, 1002. ; in the present Act tiie limitation. i£^ 502. 
only. 

' A " driftway " is a way which the pahlic have a right to 
use either on foot or horseback, and is called a pack and prime, 
or drift, or bridleway. See 61en*s " Highway Laws,** p. 71. 



out. 
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occapaition road, witbin their parish, in return for 
the use thereof, the district surveyor may, at the 
request of the inhabitants of such parish assembled 
in a vestry duly convened for the purpose, and 
with the consent in writing of the owner and the 
occupier of every part thereof, apply to the justices 
in petty sessions to declare such driftway or road 
to DC a public highway to be repaired at the ex- 
pense of the parish; and upon such application 
being made it shall be lawful for the justices to 
declare the same to be a public carriage road to be 
repaired at the expense or the parish.^ 

37. No toll shall be demanded by virtue of any sorr^yor of 
Act of Parliament on any turnpike road from the ^^"^ 
surveyor of a Highway Board when executing or exempted 
proceeding to execute his duties as such surveyor, ^J^^iJ^f 
and all provisions applicable to the exemptions in 
the Act of the Thira Year of King George the 
Foiurth, Chapter One Hundred and Twenty-six, 
shall apply to the case of the exemptions conferred 
by this enactment.* 

88. No Justice of the Peace shall act as such in Limiting 
any matter in which he has already acted as a^ofjuJSlSr 
member of the Highway Board, and in which the 
decision of such Board is appealed against.'^ 

* This section, though very loosely drawn, will enable the 
inhabitants of any pajrish (with the consent of the owners 
and occapiers), at their joint charge to repair public footpaths 
and other occupation roads within the perish as well as private 
carnage roads to be made public highways. When the justiceB 
•* declare " any such road to be a public carriage road, they 
should do SO' by a declaratory order, copies or duplicates of 
which should be served upon the Highway Board of the 
district, as well as upon the owners and oocupiws, and perhaps 
also upon the churchwardens and oyerseeis of the parish, if it 
be a poor law parish, or upon the waywarden if it be only a 
highway parish. 

• The provisions of the Gteneral Turnpike Act, 3 G«). FV. c. 
126, hero referred to, are those contained in ss. 26, 27, 28, and 32. 

^ Unless there be an appeal against the decision of the 
Highway Board, there is nothmg in this section to prevent a 
justice who is a membo: of the Highway Board from acting as 
a justice in any matter in which he may have already acted as 
a member of the Board. 
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Power to 39. Any highway district formed under this Act 

waydiatricts. ™ay ^om time to time be altered by the addition 
of any parishes in the same or in any adjoining 
county,' or the subtraction therefrom of any 
parishes, and new highway districts may be formed 
by the union of any existing highway districts in 
the same or in any ad^'oining county, or any 
parishes forming nart of any existing highway 
districts, or any nighway district may be dis- 
solved; but any such alteration of existing dis- 
tricts, or formation of new districts, or dissolution 
of any district, shall be made by provisional and 
final orders of the justices ; and all the provisions 
of this Act with respect to the formation of high- 
way districts and provisional and final orders of 
justices, and the notices to be given of and pre- 
viously to the making of such orders, and all other 
Proceedings relating to the formation of highway 
istricts, shall, in so far as the same are applicable, 
extend to such alteration of existing or formation 
of new districts, or dissolution of districts, as is 
mentioned in this section;' and in addition thereto 
provision shall be made, if necessary, in any orders, 
of justices made under this section for the adjust- 
ment of any matters of account arising between 
parishes or parts of districts in consequence of the 
exercise of the powers given by this section. 
Where anv parish is added to or any district 
united with anv district in another county, the 
final order of tae justices of the county in which- 
such parish or district is situate shall not be con- 
firmed by them until they shall have received the 
approval of their provisional order for such, addi- 
tion or union from the justices of the county in 
which the district is situate to or with which such 

— ' — ■ ■ — — — — ^ ' . . — 

1 The words " in the same " refer not to the antecedent 
** highway district,*' but to " any adjoining county :" the sense 
would have been more clearly expressed 5 tiie words had been 
** in the same county in which the highway district is situated, 
or in any adjoining county." 

^ See anie, ss. 5, 6. 
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addition or union is to be made.' Where any 
highway district is dissolved, or where any parish 
is excluded from any highway district, the high- 
ways in such district or parish shall be maintained, 
and the provisions of the principal Act in relation 
to the election of surveyors and to all othei: 
matters shall apply to the said highways, in the 
same manner as if such highways had never been 
included within the limits of a highway district.* 

40. If any Highway Board make default in hold- Proybion 
ing its first meeting in pursuance of this Act,' such JSiSJJof 
Board shall not thereupon become disaualified &om Board to 
acting,* but the justices in general or quarter ^tSg/ 
sessions shall, on the application of any persons 
liable to pay highway rates within the district, 
make such order as they think fit for the holding 
of such Board at some other time, and any order 
so made shall be deemed to be an order capable of 
being removed into the Court of Queen's Bench, in 
pursuance of tlie Act passed in the session holden 

1 This is a most confused sentence. Sepeinted from the con- 
fusion it reads thus : — " Where any parish is (qy. proposed to 
be?) added to any district in another county, the final order of 
the justices of the county in which such parish is situate shall 
not be confirmed by them until they shall have received the 
approval of their provisional order for such addition from the 
justices of the county in which the district is situate to which 
such addition is to be made ;" and again : " "Where any dis- 
trict is (qy. proposed to be ?) united wit£ any district in another 
county, tiie final order of the justices of the county in which 
such district is situate shall not be confirmed by them until they 
shall have received the approval of their provisional order for 
such union from the justices of the county in which the district 
(qy. what district ?) is situate with which such union is to be 
made.*' 

3 In other words, matters shall revert to the state of things 
which existed under the General Highway Act, 5 & 6 Wm. IV, 
c. 50. 

3 That is, at the time and place fixed by the order of justices 
in that behalf. See Proceedings of Highway Boards, postt 
and s. 6, No. 5, ante. 

* Disqualified for acting would have been the more correct 
expression. 
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in the Twelfth and Thirteenth Tears of the Eeigri 
of Her present Majesty, Chapter Forty-five, and 
may be enforced accordingly,* and the costs of any 
application to the court of quarter sessions in pur- 
suance of this section shall be defrayed out of the 
district fund of the Board.* 
BeaerTBtion 41. Any parish or part of a parish included in a 
adopfiK^i highway district may adopt the Local Q-overn- 
Goverument ment Act in the same manner and under the same 
^'^: circumstances in and under which it might have 

adopted the same if it had not been included in 
such district ; and upon such adoption being made 
such parish or part of a parish shall cease to form 
part of such district^ subject nevertheless to the 
payment of any contribution that may at the time 
of such adoption be due from such parish or part 
of a parish to the Highway Board.' 

^ By 8. 18 of 12 & 13 Vict. c. 45, an order of general or 
qriarter sessions, " upon the application of any person entitled 
to enforce such order, and upon production of a copy of such 
(urder under the hand of the Clerk of the Peace or his deputy, 
and upon proof of rehi»al or neglect to obey auch order" may 
be removed into me Court of Queen's Bench ; *' and thereupon 
such order shall be of the same force and ^ect, and may be 
enforced in the same manner, as a rule made by the said Court 
of Queen's Bench." The order is to direct " tlie holding of 
guch Board at some other time :" this appears to refer to the 
holding of " its first meeting in pursuance of this Act f * and 
it is not ea£y to see the application of the provision with re- 
gard to the enforcement of the order of sessions, or in what 
way the Board can be compelled to obey the order after the 
dav fixed by it for holding the meeting has passed. 

^ If the costs be not paid by the Highway Board, mandor 
mu8 would appear to be ihe only remedy. 

3 With r^ard to the management of highways in districts 
imder Local Boards of Health and Local Government Boards, 
Boe Glen's " Highway Laws," pp. 180 — 198, and also Glen's 
** Law of Public Health and Local Government," pp. 117 — 134, 
and pp. 138 — 153. The "part of a parish" whidi does not 
adopt the Local Government Act will form by itself a separate 
highway parish within the meaning of s. 3, ante. 
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Application of Principal Ad, 

42. The following regulations shall be observed coostracUon 
with respect to the construction of the principal Act and Sffs 
Act and this Act : — Act. 

1. This Act shall be construed as one with the 

principal Act so far as is eonaistent with 
the provisions of this Act. 

2. The ninth section of the principal Act, 

whereby it is enacted that a surveyor may 
be appointed by the inhabitants of a parish 
with a salary, shall not apply to any parish 
within any district formed under this Act. 

3. The tenth section of the principal Act, 

whereby it is enacted that the surveyor 
or surveyors at the time of passing his or 
their accounts as therein mentioned shall 
deliver to the justices a statement in 
writing of the name and residence of the 
person or persons appointed to succeed 
rum or them as a surveyor or surveyors, 
BhaU not apply to anj parish within any 
district formed under this Act.* 

4. The thirteenth, fourteenth, fifteenth, six- 

teenth, and seventeenth sections of the 
principal Act, providing for the formation 
of panshes into districts, and the eighteenth 
and nineteenth sections of the principal 
Act, providing for the appointment of a 
Board in large parishes, shall not apply to ^ 

any parish within any district formed 
under this Act.* 

5. The penalty imposed by section twenty of the 

principal Act on the surveyor for neglect 
of duty shall not apply to a Highway 
Board constituted under this Act. 

6. Any summons or notice, or any writ or any 

proceeding, at law or in equity, requiring 

' See note to the second division of s. 10, cunU, 
2 See note (*) to s. 7. 
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to be served upon the Board, may be 
served by the same being left at or trans- 
mitted through the post in a prepaid letter 
directed to the office of the Board/ or 
being given personally to the district sur- 
veyor or Clerk of the Board. 

7. The thirty-fifth section of the principal Act, 

whereby it is provided that the ratepayers 
of any parish may divide amongst them- 
selves the carriage of materials in manner 
therein mentioned, shall not apply to any 
parish within any district formed under 
this Act. 

8. The thirty-ninth, fortieth, forty-third, forty- 

fourth, and forty-fifth sections of the prin- 
cipal Act relating to the accounts of sur- 
veyors shall not apply to the Highway 
Board of auy district formed under this 
Act.* 
Relative : 43. On the formation of a highway district the 
out' Mn' following regulations shall be enacted with respect 
8ur\>yore to the surveyors and the Highway Board : — 
fiiardl^^'^ 1. No surveyor shall be appointed under the 

principal Act for any parish within such 
district. 
2. The outgoing surveyor of every parish within 
the district shall continue in ofiSce until 
seven days after the appointment of the 
district surveyor by the Highway Board of 
the district of such outgoing surveyor, and 
no longer ; and he may recover ayiy high- 
way rate made and then remaining unpaid, 
in the same manner as if this Act had not 

1 It will, however, be necessary to preserve evidence of the 
posting of the letter ; and the most convenient mode of doing 
80 will be to register at the post-office the letter containing the 
summons, &c., and for a thu:d party to make an endorsement 
on the receipt given by the post-office authorities of the contents 
of the letter. 

2 These several excepted provisions of the principal Act will 
be best understood by consulting the same in Glen's " Highway 
Laws." 
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been passed/ and the money so recovered 
shall be applied, in the first place, in reim* 
bursing any expenses incurred by him as 
such surveyor, and in discharging any 
debts legally owing by him on account of 
the highways witlun his jurisdiction, and 
the surplus (if any) shall be paid by him 
to the treasurer of the Highway Board ;* 
and he shall be entitled to receive from the 
Highway Board any sum not exceeding 
five pounds, which on the allowance of his 
accounts' shall be found to be due to him 
as such surveyor after the collection and ex- 
penditure of the whole of the highway rate 
made in such parish during the last year/ 
3. The Highway Board shall, for all the pur- 
poses of the principal Act except that of 
levying highway rates, be deemed to be 
the successor in office of the surveyor of 
eveiy parish within the district. 
44!. All the provisions of the principal Act for Provisions of 
widening, diverting, and stopping up highways* Steaw^ii-*^ 
shall be applicable to all highways which now are ^J^^J^g 
or may hereafter be paved, repaired, or cleansed mJer Local 
under or by virtue of any local or personal Act or ®' p«^°*^ 



Acts. 



* The meaning, donbUess, is that the surveyor after he is 
out of office shaU continue to collect all arrears of highway 
rates remaining unpaid at the time of his going out of office ; 
and, after reimbursing himself his expenses and discharging 
all outstanding debts, pay the balance to the treasurer of the 
Highway Boe^. 

' The money so paid to the treasurer will be credited to 
the particular parish on accoimt of which it is paid by the 
surveyor. 

8 By the justices under 5 & 6 Wm. IV. c. 50, s. 44 ; but query 
at what sessions, if the special sessions for the highways shall 
have been discontinued in the district ? 

* When it is in contemplation to form a Highway Board 
under the Act, the surveyors of the parishes proposed to be 
included in it should therefore take care that sufficient rates 
are made to cover fdl their probable expenditure before they go 
out of office. 

6 See Glen*8 " Highway Laws," pp. 216—242. 
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Acts of Parliament, or which may be situate within 
the limits of any such Act or Acts/ except high- 
ways which any railway company, or the owners, 
conservators, commissioners, trustees, or under- 
takers of any canal, river, or inland navigation, are 
liable by virtue of any Act of Parliament relating 
to such railway, canal, river, or inland navigation to 
make, maintain, repair, or cleanse. 
Enabling 45. Whereas there are in certain boroughs in 

SSi^"' England and Wales roads "and highways that are 
Jd"* t'^rSi ^^^ *^^ have heretofore been repaired by the in- 
ToSimi habitants of the several parishes or townships 
and^tcTSpiy ^^^^^^ which such roads and highways are situated, 
rates for and who also contribute and pay to the general 
their repair. ^.^^^^ levied for the repair of the public streets, 

roads, and highways maintained and kept in repair 
by the council of such boroughs, by reason whereof 
a great burthen is imposed upon the ratepayers of 
the said parishes and townships ; and it being 
doubtful whether the council of such boroughs have 
the power to adopt such parish roads and high- 
Ways, or to apply the rates collected in such bo- 
roughs in repairing the same : Be it enacted. That 
it shall and mav be lawM for the council of every 
such borough m England and Wales, upon the 
petition of the majority of the ratepayers of such 

Sarishes or townships present at a public meeting 
uly convened," to adopt all or any of such parish 
roads and highways as the council shall in. its dis- 
cretion consider advisable, and to apply the rates 

* So far as the 57 Geo. III. cap. zxix. is concemed, which is 
a '* local or personal " Act, this enactment would extend the 
provisions of the principal Act for widening, diverting, and 
stopping up highways to the metropolitan district : as, however, 
tiie Metropolis Local Management Act, 18 & 19 Vict. c. 120, 
and subsequent amending Acts, which provide for the paving, 
repairing, and cleansing of streets and highways, are public 
general Acts, the point seems to be one of some doubt. 

' This must be a public vestry meeting duly convened under 
the Act 58 Geo. III. c. 69, for the regulation of parish vestries, 
and the petition should be signed by the majority of the rate- 
payers present at the meeting. 
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levied and collected by the said council for the 
repair of the public streets, roads, and highways 
within such borough in repairing and maintaining 
such parish roads and highways : ^ Provided always. 
That it shall be competent for such council, previous 
to adopting such parish roads and highways, to 
require the provisions contained in any local Act 
applying to the public streets, roads, and highways 
of such borough to be complied with. 

46. No person through whose land a highway D^g^J^ 
passes, which is to be repaired by the parish, shall Highway 
become liable for the repair of such highway by JSmlt °^*^ 
erecting fences between such highway and the ad- landowners 
joining land, if such fences are erected with the fenoM with- 
consent in writing of the Highwav Board of the SSwrr^V*"* 
distirict within which such highway is situate in the repair^ 
case of a place within the jurisdiction of a Highway ^^Khways. 
Board, and in the case of any other place with the 
consent of the surveyor or other authority having 
jurisdiction over the highway.' 

47« All penalties under this Act, and all monies Reooyeiy of 
recoverable as penalties, may be recovered sum- p«»^**«- 
marily before any two or more justices in the 
manner directed by the Act of the session of the 
eleventh and twelfth years of her present Majesty, 
chapter forty-three, and any Act amending the 
same;' but where any sum adjudged to be paid 
under this Act in respect of such penalties or 
monies exceeds five pounds, an appeal may be had 
by any person aggrieved to a court of general op 
quarter sessions in manner provided by the one 
hundred and tenth section of the Act passed in the 

1 The adqpdon should be by a resolution of the council, 
reciting the petition, duly entered on the minutes of their pro- 
ceedings. 

3 With reference to the provision in this section see Glen's 
" Highway Laws," p. 110. The fence when erected must not 
be wii^in fifteen feet of the centre of the highway ; see 5 & 6 
Wm. IV. c. 50. s. 69 ; and it must not be on the highway ; see 
Glen's " Highway Laws," p. 245. 

8 With regard to the recovery of penalties, see the second 
edition of " Jervis's Acts," by the author of this work. 
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session holden in the twenty-fourth and twenty- 
fifth years of the reign of ner present Majesty, 
chapter niuety-six, intituled " An Act to consolidate 
and amend the Statute Law of England and Ireland 
relating to Larceny and other similar Offences."' 



SCHEDULE. 

Proceedings of Highway Boards. 

(1.) The Board shall meet for the despatch of 
business, and shall from time to time make 
such regulations with respect to the sum- 
moning, notice, place, management, and ad- " 
journment of such meetings, and generally 
with respect to the transaction and manage- 
ment of business, including the quorum at 
meetings of the Board, as they think fit, sub- 
ject to the following conditions :* 
(a.) The first meeting shall be held at the time 
and place fixed by the order of the jus- 
tices in that behalf." 
(6.) Not less than four ordinary meetings 
shall be held in each period of twelve 
months. 
(c.) An extraordinary meeting may be sum- 
moned at any time on the requisition of 
three members of the Board addressed 
to the Clerk of the Board, 
(d.) The quorum to be fixed by the Board shall 
consist of not less than three members. 



^ Begarding appeals to the court of quarter sessions under 
25 & 26 Vict. c. 96, s. 110, see the fifth edition of Snowden's 
** Magistrate's Assistant," by the author of this work. 

8 Much care wiU require to be bestowed in framing these 
regulations ; and the author would suggest for adoption regula- 
tions of a somewhat similar character which he has framed for 
Local Grovemment Boards. 

' See Bk 6, No. 5, ante. 



26 dt 26 Vict. c. 61.- Schedule, 75 

(e.) AH questions shall be decided by a majority 

of votes of the members present. 
(/.) The names of the members present, as well 
as of those voting upon each question, 
shall be recorded. 

(2.) The Board shall, at their first meeting, and 
afterwards from time to time at their first 
meeting after each annual appointment of 
members of the Board, as hereafter men- 
tioned, appoint one of their members to be 
xihairman and one other of their members to 
be a vice-chairman for the year following such 
choice.^ 

(3.) If any casual vacancy occur in the office of 
chairman or vice-chairman, the Board shaU. as 
soon as they conveniently can after the occur- 
rence of such vacancy, choose some member 
of their number to fill such vacancy ; and 
every such chairman or vice-chairman so 
elected as last aforesaid shall continue in 
office so long only as the person in whose 
place he may be so elected would have been 
entitled to continue if such vacancy had not 
happened. 

(4.) It at any meeting the chairman is not 
present at the time appointed for holding the 
same, the vice-chairman shall be the chairman 
of the meeting, and if neither the chairman 
nor vice-chairman shall be present, then the 
members present shall choose some one of 
their numoer to be chairman of such meet- 
mg." 

(5.) In case of an equality of votes at any 
meeting, the chairman for the time being of 

1 It does not appear to what the words " as hereafter men- 
tioned*' refer; and the word "choice" is nsed in a singular 
manner as referring to the appointment of the chairman and 
vice-chairman. 

^ Whoever takes the chair at the time appointed for holding 
Ihe meeting will continue to preside during the whole of the 
meeting, and cannot legally vacate the chair on the arrival of 
the regular chairman or vice-chairman, as the case may be. 

E 
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such meeting shall have a second or casting 
vote.' 
(6.) All orders of the Board for pavment of 
money,* and all precepts issued by the Board, 
shall be signed by the chairman for the time 
being of the meeting, and two other members 
of the Board, and countersigned by the 
clerk. 

POBM (A). 

Notice is hereby given. That at the court of 
general or quarter sessions to be held on the 
dav of , a proposal will be made to di- 

vide the county of Lincoln into highway districts 
[or to divide the parts of Holland in the county of 
Lincoln into highway districts, or to constitute the 
county of Eutland a highway district, or to consti- 
tute the parishes of Alford, Castle Carey, and 
Lovington, in the county of Somerset, a highway 
district]. 

Poem(B). 

Whereas at a court of general or quarter ses- 
sions, held on the day of last, a 
provisional order was made in the words following ; 
that is to say [here set out the provisional order]. 

Notice IS hereby given, that the confirmation of 

the said provisional order by a final order will be 

taken into consideration by the justices at the court 

of general or quarter sessions to be held on the 

day of next. 



1 The chairman, if he intends to vote on the question before 
the Board, should give his vote immediately after he has 
counted the votes of the other members present, and before he 
declares the numbers voting on each side &om the chair. If 
he then finds that the votes are equal, he eJiould give a second 
or casting vote. 

3 These orders will be liable to stamp duty in like manner 
as ordinary cheques on a banker. 
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Peeliminary Forms. 

Bequisltion of Justices to Clerk of the Peace, s. 5. 
ProyisioDAl Order of Justices forming Highway District, s. 5. 
Final Order of Justices forming Highway District, s. 5. 

Forms required by Highway Boards. 
Order of Highway Board on their Treasurer for Payment of Money, 

s. 14. 
Minute Book, s. 15. 
Ledger, s. 15. 
Surveyor's Books, s. 16. ' 
Highway Bate-Book, s. 21. 

Requisition for holding Eztraordinaiy Meeting, Sch. 
Order of Justices to Highway Board to appear at Petty Sessions in 

the case of a Boad out of Bepair, s. 18. 
Order of Justices to Highway Board to Bepair Highway within time 

limited, s. 18. 
Order of Justices to Highway Board to pay Eiq)enses of Bepairing 

Boads, s. 18. 
Precepts of Highway Board for Payment of Money, ss. 21, 22. 
Statement of Accounts for transmission to Secretaiy of State^ s. 27. 



78 Forms required tmder the Highway Act, 

Quarterly Aooount of Expenses of maintaining Uigliways in Repair 

to be sent to Overseers, s. 30. 
Highways repairable ratiime tenuraa. 

1. Application to Justices for Summons, s. 34. 

2. Summons, s. 34. 

3. Order of Justices thereon, s. 35. 

Order of Quarter Sessions for holding Highway Board, s. 40. 
Petition for adoption of Beads in Boroughs, s. 45. 
Notice of Clerk of the Peace, Sch. A. 
Ditto ditto Sch. B. 



A COMMON SEAL will be required by evei^ Highway Board 
(sec. 9. (2.)). Knight and Co. are prepared to submit drawings 
and estimates for approval. 
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